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TAX SAVINGS 


FLIGHT ACCIDENT INSURANCE 


Not long ago an air traveler purchased a flight 
accident insurance policy prior to take-off. His 
wife, who was with him at the time, gave him 
the money for the policy and received immediate 
possession of it. The traveler was killed in the 
subsequent crash of the plane. The U.S. 
Supreme Court has just held that the proceeds 
of the policy were includable in the gross estate 
of the decedent since at the time of his death he 
possessed “incidents of ownership”, namely, the 
right to assign the policy and to change the bene- 
ficiary even though the beneficiary paid for the 
policy and received it prior to take-off. Com- 
missioner of Internal Revenue Vv. Estate of Noel, 
380 U.S. 678 (1965). The Court stated that the 
fact that as a practical matter the decedent 
lacked the opportunity between take-off and 
crash to exercise the incidents of ownership 
because time was too short and his wife had the 
policy at home made no difference. It held that 
estate tax liability for such policies “with re- 
spect to which the decedent possessed at his 
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death any of the incidents of ownership” de- 
pends on a general, legal power to exercise 
ownership, without regard to the owner’s ability 
to exercise it at a particular moment. 

How does all this affect you, the potential air 
traveler? What can you do to minimize the tax | 
on your estate? The clue is found in the final 
words of the Supreme Court opinion: “Nothing 
we have said is to be taken as meaning that a 
policyholder is without power to divest himself 
of all incidents of ownership over his insurance 
policies by a proper gift or assignment, so as to 
bar its (sic) inclusion in his gross estate .. .” 
Now, how do you go about availing yourself of 
this power? Youdoit by obtaining and execut- 
ing an assignment form from the airport in- 
surance agent from whom you purchase your 
flight policy. Note that you must ask the agent 
for this form—some insurance companies do not 


volunteer this vital information to their policy- 
holders. 





CIVILIAN EMPLOYMENT OF NAVAL 
PERSONNEL 


LIEUTENANT PAUL GARDNER, JR., USNR* 


The two major problem areas with regard to off-duty employment 
are the possible impairment of the serviceman’s official duties as a 
result of such employment and its impact upon the community at 


large and the civilian job force. 
the existing regulations designed to minimize these problems. 


This article collects and categorizes 
Lieu- 


tenant Gardner devotes particular attention to the area of conflict of 
interests which may arise from such employment, possibly compro- 


mising the member’s position as a public servant. 


His article fur- 


nishes guidelines for the local commander who is vested with broad 
discretion in this matter. 


I 
INTRODUCTION 


= THE DAYS of the original “9-to-5” 
worker, “free time” has been a coveted item. 
Utilization of free time in commercial and pro- 
fessional pursuits has come to be known by the 
term “moonlighting”. While this term may 
carry faintly disparaging overtones, the concept 
of moonlighting is not without redeeming fea- 
tures. Howaman uses his free time may affect 
not only his financial security, but also his sense 
of achievement and fulfillment. The effect of 
restrictions upon service morale is a legitimate 
consideration. There is thus justification for a 
constructive attitude upon the part of the Navy 
toward off-duty employment of its personnel. 

At the same time, there are two considera- 
tions which dictate restraint. First, recogniz- 
ing the advantage of outside employment as a 
morale factor, such activity should nevertheless 
be forbidden when it threatens to impair the 
performance of principal duties. In this in- 
stance, a permissive approach would be self- 
defeating. Secondly, there is a somewhat less 
precise objection to permitting naval personnel 
to utilize their training in competition with 
civilians whose tax dollars facilitate develop- 
ment of these skills. Representing perhaps an 
overly restrictive interpretation of the obliga- 
tions of the public servant to refrain from pri- 


*Lieutenant Gardner is presently assigned to the Appellate Defense 
Division, Navy Appellate Review Activity, Office of the Judge Advo- 
cate General. He formerly served as an attorney in the Adminis- 
trative Law Division, Office of the Judge Advocate General, from 
July 1963 to May 1965. Lieutenant Gardner graduated from Har- 
vard University, receiving an A.B. degree (History) in 1959 and an 
LL.B. degree in 1962. He is a member of the Pennsylvania bar 
and the bar of the U.S. Court of Military Appeals. 





vate pursuits, but also reflecting legitimate fears 
of an adverse impact upon the organized labor 
market, this protest against competitive activi- 
ties by service personnel has received expression 
in law and must be reckoned with in any 
determination of the propriety of civilian 
employment. 

It is the purpose of this article to collect and 
categorize existing restrictions on outside em- 
ployment of naval personnel. Restrictions are 
grouped under the two general headings sug- 
gested above. Focus is exclusively on active 
duty personnel. Insofar, however, as concerns 
the concept of “employment,” no precise bound- 
aries are drawn. Both compensable and non- 
compensable activities are treated. Enterprise, 
or self-employment, is likewise covered. 

The right of the Government to place restric- 
tions upon outside employment of service per- 
sonnel cannot be questioned. Inasmuch as a 
member of the naval service is considered to 
occupy a 24-hour status,? utilization of his free 
time is necessarily limited by the demands of 
his military duties. In general, neither officer 
nor enlisted personnel are restricted from en- 
gaging in legitimate and ethical enterprise or 
employment during their off-duty hours.’ 
Where, however, outside employment threatens 
to result in substandard performance of official 
duties or in compromise of a member’s position 
as a public servant, restrictive regulation is 
warranted. 

1. BuPers Manual, article C-11101(2). Marine Corps equivalent to 
article C-11101 is Marine Corps Personnel Manual, paragraph 


9350. 
2. Ibid. 
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II 


INTERFERENCE WITH NORMAL 
MILITARY DUTIES 


Outside employment is the potential harbinger 
of conflict with military duties in several re- 
spects. It may make competing demands upon 
the time, physical well-being, and loyalty of 
naval personnel. It is the duty of the local com- 
manding officer to assure that the tasks of his 
command are satisfactorily executed. A com- 
manding officer has both the responsibility 
and the authority to assure that personnel un- 
der his command are fully equipped to meet 
their assigned duties. The compatibility of the 
demands of outside employment with the satis- 
factory execution of principal duties is thus a 
legitimate concern of the local command, and a 
determination of the propriety of outside em- 
ployment is largely a matter for the discretion 
of the local commanding officer acting within the 
ambit of the existing standards treated herein. 


A. HOURS OF WORK 


Obviously, outside employment must not cut 
directly across the performance of military 
duties. Regulations thus provide that person- 
nel shall not engage in any civilian employment 
which, by reason of the hours of the work, inter- 
feres with the proper and efficient performance 
of their military duties.* The hours of outside 
employment must not conflict or overlap with 
the hours of military duty. The concept of in- 
terference by reason of the hours of the work 
is, however, broader and more flexible. If a 
serviceman takes a job which requires work 
late into the night, so that his mental alertness 
toward his naval duties is impaired the next day, 
there is “interference” justifying a decision by 
his commanding officer to prohibit such activity. 
Either the length or the irregularity of the off- 
duty working hours may be the occasion for a 
= of interference with normal military 

uties. 


B. NATURE OF THE WORK 


(1) Generally 

Regulations also provide that personnel shall 
not engage in any civilian employment which, 
by reason of the nature of the work, interferes 
with the proper and efficient performance of 
their military duties. The potentiality of ap- 
plication of this standard is practically limitless. 
There are many ways in which the nature of out- 
side employment may appear incompatible with 


3. BuPers Manual, article C-11101(3). 
4. Ibid. 
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proper performance of military duties. For 
convenience, the subject is reduced to three cate- 
gories, reflecting the impact of outside employ- 
ment upon the physical well-being, the public 
image, and the undivided loyalty of service 
personnel. 
(2) Hazardous employment 

Certain work may present an extraordinary 
risk to life or health. Such a factor does not 
by itself necessarily render participation by 
naval personnel unlawful. It has thus been 
held that there is no general prohibition against 
engaging in firefighting ° or police’ activities or 
professional diving work* during off-duty 
hours. If such employment results in injury 
or death, however, a line of duty-misconduct 
determination must be made. Generally, such 
activities will be held to be in line of duty and 
not misconduct, unless accomplished in violation 
of alaw or regulation.® In those cases in which 
the evidence clearly and convincingly establishes 
that an active-duty member demonstrated an 
utter disregard for the foreseeable consequences 
and that he was grossly negligent by exposing 
himself to unnecessary risks in the course of 
civilian employment, an adverse determination 
may be made, resulting in loss of death or dis- 
ability benefits..° The concern in this area is, 
of course, with the possibility that accidents in- 
cident to civilian employment may disable a 
serviceman from performing his military duties. 
While there is no absolute bar against hazardous 
employment, the local commanding officer re- 
tains discretion to permit or to forbid such activ- 
ity based upon a determination of the import of 
conflicting demands upon the serviceman’s phys- 
ical condition and time." A factor which has 
not yet received attention would be the indis- 
pensability of the individual serviceman to the 
local command, giving weight to his possession 
of special skills or training. Since temporary 
or permanent loss of such skilled personnel 
would have a more disruptive effect upon the 
functioning of the command, greater caution is 
warranted in their clearance for hazardous 
employment. 

(3) Employment reflecting discredit on 

the service 
Naval personnel must also refrain from en- 


. JAG itr, JAG:131.5:DWB:acd ser 5872 of 2 Oct 1964. 
Ibid. 

JAG 2nd end., JAG:II:1:JRV:win of 6 Apr 1954; But see foot- 

note 3la, infra. 

JAG itr, JAG:131.4:DAS:sb ser 1120 of 1 Mar 1961. 

9. JAG Itr, JAG:131.5:DWB:acd ser 5872 of 2 Oct 1964; also JAG 
opinion JAG:III:8:JJE:JHG:vn of 3 Nov 1953 cited at 3 Dig. 
Ops., L.O.D. § 15.3. 

10. JAG Itr, JAG:131.5:DWB:acd ser 5872 of 2 Oct 1964. 
11. Ibid; also, JAG 2nd end., JAG:II:1:JRV:win of 6 Apr 1954. 
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gaging in outside employment which is of such 
a nature as to reflect discredit on the Navy.” 
This standard is most commonly applied to jobs 
which bear unsuitable associations. It would 
thus be improper for a serviceman to accept 
employment with an illegal enterprise or with 
an enterprise which commonly engages in illegal 
or unethical practices. A serviceman, in select- 
ing outside employment, must also be aware of 
the public image of the enterprise with which he 
is to be associated. The instances of these cases 
are rare and do not pose any real administrative 
dilemma, inasmuch as the impropriety may be 
easily evaluated by the serviceman himself. 
Avoidance of work of this nature is largely a 
matter of common sense—and if the serviceman 
fails to exercise his common sense, his command- 
ing officer may be expected to interpose an 
appropriate restriction. 

(4) Employment involving a conflict of 

interests 

Conflict of interests has recently become a 
very fertile area of inquiry and administrative 
comment. Initially, it may be stated that, if the 
nature of outside employment is such as to create 
a conflict between the interest of public service 
and some private interest, then there is “‘inter- 
ference” with the performance of normal mili- 
tary duties, at least in a figurative sense. This 
is because of the inherent danger in such situa- 
tions that service personnel will not translate 
their duty assignments into action with the same 
singleness of purpose which is normally ex- 
pected of the public servant. The topic of con- 
flict of interests is sufficiently broad to merit 
separate treatment at this point. 


C. CONFLICT OF INTERESTS—PRIVATE GAIN 

The concept of conflict of interests is nor- 
mally associated with private gain. The in- 
tegrity of government service in the eyes of the 
public demands divorce from the traditional 
profit motive of private enterprise. A service- 
man is therefore enjoined to avoid even the ap- 
pearance of a conflict of interests.1* The most 
common forms of infraction are the use of in- 
fluence or special knowledge derived from mili- 
tary position and the acceptance of outside 
compensation for performance of military 
duties. 

(1) Use of influence attending military 

position 

A member of the naval service must refrain 
from civilian employment which is unethical in 
view of the possible exercise of influence attend- 


12. BuPers Manual C-11101(3) (a) (2). 
13. DOD Directive 5500.7 of 17 May 1963, transmitted and imple- 
mented by SECNAVINST 5370.2C of 1 Dec 1964. 





ing his military position. He is thus forbid- 
den to use his position in any way to induce, or 
give the appearance of inducing, another person 
to provide any financial benefit to himself, or 
persons with whom he has family, business or 
financial ties. In addition, he is prohibited 
from using his military title or position in con- 
nection with any commercial enterprise or in 
endorsing any commercial product.’* [This 
latter restriction does not, however, apply to the 
publication of books or articles which identify 
the author by his military title or position. On 
the question of clearance of such writing, see 
infra at II F.(3).] One area of particular con- 
cern is the propriety of employment as an officer 
of a corporation. A naval officer may have a 
substantial financial interest in a corporation 
and may wish to participate in its management. 
Generally, there is no objection to official 17 or 
unofficial ** participation in the management of 
the affairs of acorporation. This conclusion is 
reinforced in cases where the employment is in 
a noncommercial capacity.° Regular officers, 
however, are absolutely forbidden, upon penalty 
of forfeiture of naval pay, to accept employ- 
ment with any person furnishing naval supplies 
or war materials to the United States.°° Gen- 
erally speaking, a serviceman should avoid tak- 
ing an off-duty job which requires, as part of 
its assigned duties, direct or indirect dealings 
with the Navy. Reservists who continue in 
their former employ upon call to active duty 
may, however, receive compensation from that 
source while on active duty without regard to 
the type of business, provided that they do not 
personally engage in activities involving deal- 
ings with the Navy.** 


(2) Use of inside information 


A serviceman is forbidden to engage in any 
private activity which involves the use of, or the 
appearance of the use of, inside information 
gained through a DOD position for private gain 
for himself, his family, or business associates.?? 
“Tnside information” does not include ordinary 
skills acquired through military service. Thus, 
an officer may be permitted to accept a position 
as a technical consultant to a private company 
for the adaption of useful techniques and proce- 
dures which he developed in the course of mili- 


14. BuPers Manual, article C-11101(3) (a) (2). 

15. DOD Directive 5500.7. 

16. Ibid; also, U.S. Navy Regulations (1948), article 1254. 

17. JAG Itr, JAG:134.1:ejs ser 4349 of 22 June 1959. 

18. JAG Itr, JAG:134.1:HIW:sb ser 4467 of 22 Jul 1964. 

19. JAG Itr, JAG:131.5:DWB:jb ser 3500 of 9 Jun 1964. 

20. 37 U.S.C. 801(a) [10 U.S.C. 6112]; JAG Itr, JAG:134.1:HJW:sb 
ser 1808 of 24 Mar 1964, 

21. 10 U.S.C. 1033; JAG Itr, JAG:II:JWG:asj of 11 Oct 1950. 

22. DOD Directive 5500.7. 
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tary duties.2* On the other hand, a supply 
officer may not take advantage of his inside 
knowledge of particular servicemen’s financial 
affairs in connection with his employment as a 
representative of a mutual fund. 


(3) Employment relating to military 
duties 

A serviceman is prohibited from accepting 
outside compensation for the performance of 
normal military duties.*° Commanding officers 
have the responsibility of preventing personnel 
of their command from contracting to be paid 
to do work which is a part of their assigned 
military duties.** Thus, Navy law specialists 
may not charge a fee for legal advice to those 
persons eligible for Navy legal assistance,”’ and 
Medical Corps officers are forbidden to accept 
compensation for care of, or for voluntary ap- 
pearance as trial witnesses on behalf of, person- 
nel entitled to Navy medical ¢are.** An officer 
may be detailed to instruct in military law at a 
civilian university, but he may not receive re- 
muneration from the university. In a similar 
vein, a member of the naval service is generally 
prohibited from accepting remuneration for the 
preparation of material for publication which 
his duties require him to provide gratuitously.” 


D. CONFLICT OF INTERESTS—OTHER PUBLIC 
EMPLOYMENT 


Conflict of interests may also arise independ- 
ent of considerations of private gain. State, 
municipal, and other public employment may 
place demands upon the serviceman which are 
not consistent with his duties as a representative 
of the federal government. Service personnel 
have, on occasion, participated in such municipal 
employment as volunteer police and firefighting 
work. State, municipal, or other public employ- 
ment (not involving the holding of public 
office) *° is not unlawful; but in each case it is 
within the discretion of the local commanding 
officer to determine, in accordance with local 
conditions within the command and the com- 
munity, the existence of a conflict of interests 
which would militate against permission to en- 
gage in such activity. Certain employment 


23. JAG 2nd end., JAG:11:RdeSS:en of 18 Jan 1949. 

24. JAG itr, JAG:131.4:pjh ser 103873 of 14 May 1957. 

25. 18 U.S.C. 209(a); DOD Directive 5500.7. 

26. JAG itr, JAG:131.1:AMH:jb ser 85 of 7 Jan 1964. 

27. SECNAVINST 5801.1B of 9 Jan 1964. 

28. ManMed, article 3-26A, subpars. (7) and (8)(b); JAG memo, 
JAG: 131.7:SEV:acd ser 5522 of 15 Sep 1964. 

29. PIO Manual, article 514(1) (e). 

30. BuPers Manual C-11103; JAG lItr, JAG:II:1:CFA:mac of 26 
Apr 1955. 

31. JAG Itr, JAG:131.5:DWB:acd ser 5872 of 2 Oct 1964; JAG 
Itr, JAG:131.4:bre ser 7661 of 25 Nov 1959; JAG 2nd end., 
JAG:11:1:IRV:win of 6 Apr 1954. 
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may inject a serviceman into the center of a 
matter of public controversy and may be incon- 
sistent with the image of impartiality associated 
with public service. Thus, if municipal duties 
were to require a member of the Navy to par- 
ticipate in local law enforcement activities in- 
volving sensitive areas, such employment should 
be forbidden to that extent. Especially is this 
so when the situation threatens to result in 
violence. The Marine Corps Personne! Manual 
specifically forbids employment as a public law 
enforcement officer.*"* 

A related problem exists with respect to areas 
in which the Navy has officially embraced a par- 
ticular point of view. Here, the difficulty lies 
not in the observance of strict neutrality, but in 
assuring a consistent attitude upon the part of 
the serviceman toward his military duties. Ac- 
ceptance of an appointment as a public relations 
official for a trade association may thus en- 
gender a conflict of interests where the associa- 
tion and the Navy espouse conflicting public 
positions, and should in such circumstances be 
forbidden.*” 

A highly specialized area, with an obvious 
potential for creation of a conflict of interests, 
is the acceptance of employment with a foreign 
government or any concern controlled by such a 
government. Normally, such employment is 
not permitted. In exceptional cases, reservists 
are permitted to engage in such employment if 
approval is obtained from the Secretary of the 
Navy, and failure to seek approval may result in 
disciplinary action.” 

Even employment in a dual capacity with the 
Federal Government has been subjected to re- 
strictions. The Comptroller General has stated 
that the holding of a civilian Federal position 
while in receipt of active duty pay as a member 
of the armed forces is incompatible with mili- 
tary duty, so as to require withholding of civilian 
pay.™* 

E. EMPLOYMENT ABOARD SHIP OR STATION 


Special regulations have been designed to con- 
trol private business activity aboard ship or 
station. Employment of naval personnel in 
such activities threatens not only to detract from 
their attention to their principal duties, but also 
to interfere with efficient function of the com- 
mand in the event that no check is imposed upon 
multiplication of such activities. Generally, a 
serviceman is forbidden to engage in private 
31a. MarCorPersMan, par. 9350.3.e. 


32. JAG memo, JAG:131.3:MHK:jb ser 7226 of 14 Dec 1964. 

33. 10 U.S.C. 1032; JAG Itr, JAG:131.4:kk ser 101077 of 14 Feb 
1957. 

34. Comp. Gen. opinions, B-73409 of 11 Mar 1948, 27 Comp. Gen. 
510, and B-133972 of 17 Oct 1957, 37 Comp. Gen. 255. 








business activity, either as principal or agent, 
aboard ship or station, unless authorized by the 
local commanding officer.” He is absolutely 
prohibited from representing any commercial 
company for the solicitation of business aboard 
ship or station.** This prohibition applies to 
sale of both goods and services. It affects even 
businesses which are primarily directed toward 
a Navy clientele, such as Navy-oriented 
commercial publications.*’ 

A recent policy statement emanating from the 
office of the Assistant Secretary of Defense 
(Manpower) ,** and applicable, as well, to activi- 
ties carried on outside naval units or installa- 
tions contains the following pronouncement: 

Military personnel on active duty are prohibited from 

personal commercial solicitation and sale to military 

personnel junior in rank or grade, at any time, on or 
off duty, in or out of uniform. This limitation in- 
cludes, but is not limited to, the personal solicitation 
and sale of life and automobile insurance, stocks, 


mutual funds, real estate or any other commodities, 
goods or services. 


F. PRIVATE PROFESSIONAL PRACTICE 


There are special restrictions affecting off- 
duty professional practice. This separate 
section is devoted to such special fields. 


(1) Doctors and dentists 


Medical Corps officers are permitted to engage 
in private practice only when emergency cir- 
cumstances verging on community hardship 
exist. Their practice shall not interfere with 
the practice of medicine by local physicians, nor 
shall it be permitted to be offensive to medical 
associations or to reflect discredit to the service. 
It must be voluntary, at no expense to and utiliz- 
ing no medical facilities of the Navy, and outside 
working hours. An officer shall not be granted 
leave or liberty for the sole purpose of engaging 
in private practice. Such practice must not im- 
pair the efficiency of the officer concerned; and 
the local commanding officer is authorized to 
determine whether or not it interferes with the 
performance of military duties.*° Dental Corps 
officers are absolutely prohibited from engaging 
in civilian practice on the theory that such activ- 
ity would place upon them an additional strain 
which would necessarily impair performance of 
their principal duties.*° 
35. BuPers Manual, article C-11101(c); U.S. Navy Regulations 

(1948), article 1260. 

36. SECNAVINST 1740.1A of 4 Jun 1964. 
37. JAG Itr, JAG:131.6:PG:jb ser 6069 of 13 Oct 1964. 
38. AsstSecDef (Manpower) memo of 2 Feb 1965 to SecNav—Under 

SecNav Control No. 349. 


39. ManMed, article 3-26A. 
40. Ibid, article 6-35. 





(2) Lawyers 

Navy law specialists are under no general 
restraint comparable to that of the medical pro- 
fession. Law specialists should, however, be 
aware of existing conflict of interests statutes 
which prohibit an officer of the Government 
from acting as attorney for prosecuting a claim 
against the Government or from acting as attor- 
ney for anyone else before a department, agency, 
or court in connection with any matter in which 
the United States is a party or has a direct and 
substantial interest.4t The Attorney General 
has ruled that the United States has an “in- 
terest” in patent awards, so as to preclude a 
Government officer from acting as a patent 
attorney.‘* As mentioned in section II C.(3), 
Navy law specialists may not charge a fee for 
legal advice to those persons eligible for Navy 
legal assistance. 


(3) Journalism 

Writing for publication by a commercial 
source is generally encouraged.** Assistance in 
preparation and clearance of material for pub- 
lication is provided by the Office of Informa- 
tion.4* Members of the naval service are 
normally at liberty to publish books or articles 
for personal profit without permission from 
higher authority. Such activities, however, 
should not be permitted to interfere with regu- 
larly assigned duties or be conducted during 
normal working hours or involve the use of DOD 
facilities or personnel.*® The military author 
of an article on a professional, political, or inter- 
national subject must append to his signature a 
disclaimer to the effect that the opinions or as- 
sertions contained therein are the private ones 
of the writer and are not to be construed as 
official or reflecting the views of the Navy De- 
partment or the naval service at large. A copy 
of such an article must be filed with the Office of 
the Secretary of the Navy.* 

Military authors are placed on a par with 
outside professional writers insofar as accessi- 
bility of information is concerned.*® Thereis a 
general policy against disclosure of matter of 
official record or of information otherwise 
acquired concerning the Naval Establishment, if 
disclosure might be prejudicial to the interests 


41. 18 U.S.C. 203, 205. 

42. 41 Op.Atty.Gen. No. 4 (1949). 

43. PIO Manual, article 514(1) (a). 

44. Ibid, article 514(3). 

45. U.S. Navy Regulations (1948), article 1252.5; PIO Manual, 
article 514(1) (i). 

46. PIO Manual, article 514(1)(c). DOD Directive 5230.9 of 17 
Aug 1957. 

47. U.S. Navy Regulations (1948), article 1252.3. Security Manual 
for Classified Information, article 1009.2. 

48. DOD Directive 5230.9. PIO Manual, article 514(1) (d). 
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of the United States. 
which may be of aid to a foreign power or which 
may assist a claim against the United States is 


Disclosure of material 


specifically prohibited.*® Articles dealing with 
military matters are required to be submitted to 
the Office of Information and to the Office of 
Security Review (OSD) for security clearance.” 

In time of war, no person in the naval service 
shall act as a correspondent of a news service or 
other periodical or as a radio news commentator 
or analyst, unless assigned to duty in connection 
with the public relations activities of the Naval 
Establishment or specifically authorized by the 
Secretary of the Navy. In time of peace, a per- 
son in the naval service may act in such a capac- 
ity, but he must inform the Secretary of his 
activities. Except as authorized by the Secre- 
tary, such a person shall not accept any com- 
mission for his work." In general, there is no 
objection to the appearance of the name and 
rank of a serviceman as a by-line to a newspaper 
article. A serviceman is forbidden, however, to 
be a member of the editorial or administrative 
staff of a civilian enterprise publication, and 
his name and rank may not appear on the 
masthead of the publication.* 

A specialized problem exists with respect to 
articles of a technical nature which may give 
the appearance of Navy endorsement of a com- 
mercial product. Where the purpose and gen- 
eral tenor of an article approximate commercial 
advertising, clearance for publication should be 
denied. 

(4) Entertainment 


Active duty personnel may participate in 
commercial radio and TV shows, if it is in the 
best interests of the Defense Department, con- 
sistent with the prestige of the Navy, and if such 
activity does not interfere with the customary 
employment and regular engagement of per- 
formers. Appearance for entertainment pur- 
poses may be approved when (1) part of an 
Armed Forces official observance, or (2) the 
program originates from a military installation 
and is local, or (3) participation is unique in 
character and has no commercial counterpart, 
or (4) the Secretary of Defense certifies that 
such activity is in the national interest.** There 
is no restriction against general appearance on 
an audience-participation show, so long as 
proper and dignified behavior is observed. 


49. U.S. Navy Regulations (1948), article 1252.1, 2. 

50. PIO Manual, article 514(1)(h). DOD Directive 5230.9. 

51. U.S. Navy Regulations (1948), article 1252.4. 

52. DOD Directive 5120.4 of 25 Sep 1960, transmitted by SECNAV- 
INST 5600.5B of 10 Oct 1960. PIO Manual, article 514(2) (b). 

53. JAG memo, JAG:131.4:WRN:jb ser 466 of 27 Jan 1965. 

54. DOD Directive 5430.1 of 22 Jan 1957. 
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III 


INTERFERENCE WITH CUSTOMARY EM- 
PLOYMENT OF LOCAL CIVILIANS 


A. INTRODUCTION 


Part II was concerned with the impact of off- 
duty employment of naval personnel upon the 
quality of military performance. In Part III, 
focus shifts to the impact of such employment 
upon the community at large. Here, concern is 
with the maintenance of a satisfactory level of 
employment of civilians, and attention is di- 
rected toward the possibility of displacement of 
civilians in their jobs or usurpation of civilian 
job opportunities. Against the undesirability 
of these competitive effects must be balanced the 
utility of off-duty employment as an outlet for 
the specialized talents and the ambitions of serv- 
ice personnel. Policy in this area should repre- 
sent an accommodation between opposing 
principles of freedom of pursuit, on the one 
hand, and an organized and coherent labor 
market, on the other. 


B. GENERALLY 


The major piece of legislation in this area is 
Title 10, U.S. Code, Section 6114,° which 
provides: 

Except as provided in section 6223 of this title, no 

enlisted member of the naval service on active duty 

may be ordered or permitted to leave his post to 
engage in a civilian pursuit or business, or a per- 
formance in civil life, for emolument, hire or other- 
wise, if the pursuit, business, or performance 
interferes with the customary or regular employment 
of local civilians in their art, trade, or profession. 
(Title 10, U.S. Code, Section 6223, relates to 
Navy bands and will be discussed presently.) 
DOD regulations substantially repeat the provi- 
sion of the statute without implementing defini- 
tions. As interpreted in the BuPers Manual, 
this statutory provision prohibits commanding 
officers, either directly or indirectly, from re- 
quiring enlisted men on active duty to engage in 
private employment in competition with civilian 
labor, or permitting them to leave their posts of 
duty during working hours for such purpose. 
The statute is not, however, interpreted as im- 
posing a requirement that commanding officers 
restrict personnel from engaging in civilian em- 
ployment on their own volition while on leave or 
liberty, nor is such employment prohibited.*" 
It is not surprising that the statute and im- 
(Continued on page 29) 


55. Source statute is section 35 of the Act of 3 June 1916, 39 Stat. 
188. 

56. DoD Directive 5500.7. 

57. BuPers Manual, article C-11101(1). 








INTRODUCTION TO SPACE:LAW 


LIEUTENANT COMMANDER RICHARD L. FRUCHTERMAN, JR., USN* 


In this article, Lieutenant Commander Fruchterman sets forth the 
beginnings of what has come to be known as space law and traces 
some of the conflicting views and theories of the various schools and 


their proponents. 
be solved. 


F COSMIC TRAVELS exist in the sense that all pos- 
| sibilities of overcoming the tremendous distances be- 
tween the planets have been carefully thought over and 
therefore have been lived through, nobody may find it 
premature, if we try to examine in the present paper the 
legal questions of traveling into the outer space.’ 


Those words, fitting today, were in fact writ- 
ten in 1932 by Vladimir Mandl. At that time 
the legal questions and the scientific accomplish- 
ments of space were at the same stage of de- 
velopment, viz., talking and planning. From 
our vantage point in the year 1965 we can look 
back at tremendous scientific accomplishments 
within the last few years and look ahead to even 
greater ones in the near future. Meanwhile, 
we look almost in vain to see any discernible 
progress in space law. Space law has not kept 
pace with scientific accomplishments. 

Yet, in the thirty plus years that have passed 
since Mandl worried about being premature, 
many ideas and thoughts have been advanced. 
It is the intent of this article to examine those 
ideas and the agreements which have been 
reached. 


WHERE DOES SPACE BEGIN 
ANCIENT LAW 


One of the earliest principles, if not the earli- 
est, regarding air rights is expressed in the legal 
maxim “cujus est solum, eius est usque ad 
coelum ad inferos” (he who owns the land owns 
it up to the sky and to the depths). This 


*Lieutenant Commander Fruchterman is presently assigned to the 
International Law Division in the Office of the Judge Advocate Gen- 
eral. He received his B.S. degree from Georgetown University in 
1951 and the degree of LL.B. from Georgetown Law School in 1954. 
He is a member of the District of Columbia bar and holds member- 
ship in the American Bar Association, the Federal Bar Association 
and the American Society of International Law. 

1. Quoted by Dr. Alex Meyer, Legal Problems of Flight into the 
Outer Space, address delivered before the Third International 
Astronautical Congress in Stuttgart, Germany, 5 September 1952. 
Printed in Legal Problems of Space Exploration, a Symposium 
prepared for the use of the Senate Committee on Aeronautical 
and Space Sciences, S. Doc. No. 26, 87th Cong., Ist Sess. 8 
(1961). This document is hereinafter referred to as Symposium. 
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He also outlines the problem areas that remain to 


Roman law was incorporated to some extent 
into Anglo-Saxon common law. It was, how- 
ever, a rule concerning the rights of one private 
citizen against another. 

With the arrival of the airplane, the maxim 
was put to the test in court, and lost. “That 
doctrine has no place in the modern world” said 
the Supreme Court of the United States in 
United States v. Causby.2, In Allegheny Air- 
lines Vv. Village of Cedarhurst* another federal 
court put the finishing touches on whatever 
private rights in air space remained. The Vil- 
lage complained that it didn’t object to the 
planes flying well overhead but that when the 
planes took off and landed directly overhead, its 
air space was being violated. The court ruled 
that approach patterns during landings and 
takeoffs ... constitute navigable air space within 
the public domain. Although the maxim of 
“cujus est solum” has been laid to rest as a basis 
for dominium under any system of private law, 
it has some adherents who would apply it to a 
state’s sovereign rights over air space. 


THE ADVENT OF THE BALLOON AND AIRPLANE 
VIEW OF FAUCHILLE 


If the conquest of air brought the demise of 
“cujus est solum’, it in turn created its own 
body of law and legal thinkers. The French- 
man, Paul Fauchille was the first of these. 
Fauchille is well known in air law for his theory 
“Vatre est libre” (the air is free) modeled on 
Grotius’ mare liberum” (the sea is free). 
However, Fauchille’s system was not simple. 
The air might be free, but this freedom was 
limited by the right of self-preservation and the 
state could inspect aircraft to prevent espionage, 
to prevent the introduction of disease and to 
enforce its customs. Despite these limitations 
the air would be free to the aircraft of all 
neutrals for travel without undue prohibitions. 
Fauchille’s position was approved by the Con- 


2. 328 U.S. 256 (1946). 
3. 132 F. Supp. 87 (E.D. N.Y. 1955). 
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ference of the Institute of International Law at 
Ghent in 1906. Fora time it appeared that this 
rule “l’aire est libre’, would be the accepted rule 
of international law. 


VIEW OF WESTLAKE 


Fauchille’s view was opposed by John West- 
lake of Great Britain. Recalling that the ful- 
crum of British foreign policy until recent date 
has been that country’s existence and isolation 
as an island fortress, it naturally followed that 
England would not look favorably on the pros- 
pects of foreign aircraft flying overhead. West- 
lake advocated that state sovereignty should 
extend to air space, subject only to a right of 
innocent passage. The two opposing theories 
clashed in Paris, in 1910, at the International 
Conference on Air Navigation. Although the 
majority of delegates favored Fauchille’s posi- 
tion, the firm stand of the British delegation 
prevented a final decision. 


PARIS CONVENTION ON INTERNATIONAL CIVIL 
AVIATION—1919 


The next conference was held in the year 1919. 
The actual and potential danger from aircraft 
had been demonstrated during the preceding 
war years and the delegates to the conference 
were in no mood to allow “the air is free”. The 
Paris Convention of 1919 formalized the doc- 
trine of national air sovereignty, and that theory 
rapidly become accepted as the rule of interna- 
tional law regarding air travel. The Paris Con- 
vention was not ratified by the United States, 
but this country adhered to the principles of the 
Convention. The Paris Convention recognized 
state sovereignty over what was termed air 
space (French version; “espace atmospheri- 
que’; Italian, “spazeo atmosferico”’). No at- 
tempt was made to define the term air space. An 
airplane was defined as comprising all machines 
which can derive support in the atmosphere 
from the reaction of the air.* 


THE CHICAGO CONVENTION OF 1944 


The Paris Convention remained the basis for 
international air law until 1944. In that year 
it was considered necessary to hold the Confer- 
ence on International Air Transportation. The 
delegates to this conference at Chicago were 


welcomed by President Roosevelt, who advised 
them, 


I hope you will not dally with thoughts of creating 
4. See Murphy, Air Sovereignty Considerations in Terms of Outer 


Space, The Alabama Lawyer (Jan. 1958), in Symposium 198, 
206. 
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great blocs of closed air thereby tracing in the sky 
the conditions of possible future wars.° 


In spite of this advice, Article I of the Chicago 
Convention announced, 
The contracting states recognize that every state has 


complete and exclusive sovereignty over the air space 
above its territory. 


Again, as in the Paris Convention, the term air 
space was not defined in this Convention. If 
anything, the Chicago Convention more firmly 
established national sovereignty over the air 
space of a subjacent country. Freedom of in- 
nocent passage was not included in the Chicago 
Convention. Article 9a gives to each State the 
right for reasons of military security or public 
safety to restrict or prohibit uniformly the air- 
craft of another State from flying over areas 
of its territory. 

We can, therefore, enter our space age dis- 
cussion with one fixed maxim, viz., the subja- 
cent state has full, complete and exclusive sov- 
ereignty over its air space. But what is this 
air space? Neither the Paris nor Chicago Con- 
ventions define it. Does it extend to infinity or 
is there some point or some criterion which 
separates air space from outer space? Many 
theories have been advanced and it is appropri- 
ate that we now examine some of these. 


THE SPACE AGE 
THE POSITIVIST 


Our starting point for this discussion was the 
maxim “cujus est solum”. A staff report to 
the House of Representatives has stated, 


The application of this principle to the sovereign 
rights of nations has led some writers to postulate a 
zone of sovereignty stretching into space from the 
center of the Earth through the land boundaries of 
each nation and the limits of its territorial seas.° 


This view is ascribed to the positivist school 
of international law and to Hans Kelsen in 
particular. In his work, “General Theory of 
Law and State’, Kelsen treated the State’s sov- 
ereign rights and his treatment has been inter- 
preted by two writers on space law as follows: 
According to Professor Hans Kelsen, the sovereign 
territorial space occupied by a state approximates 
an inverted cone. He places the vertex of this cone 
at the center of the earth, where the conic sections, 
(the so-called) assumed territories of all states, meet. 
Therefore, what traditional theory defines as terri- 
tory of the state i.e., that portion of the earth’s sur- 
face delineated by the boundaries of the state, he 


5. U.S. Dept. of State Pub. No. 2282 4-5 International Civil Aviation 
Conference (1945). 

6. Survey of Space Law, Staff Report of the House Select Committee 
on Astronautics and Space Exploration, H.R. Doc. No. 89, 86th 
Cong., Ist Sess. 14 (1959). 





regards as merely a visible plane formed by a trans- 
verse section of the state’s conic space.’ 


Elaborating further in another article the same 
authors cite Kelsen as maintaining 


that in the absence of an international convention 
limiting the states’ rights to do so, they are entitled, 
under the law of nations, to project their territorial 
sovereignty, as far out into space as they will eventu- 
ally become capable of extending their coercive power.® 


Here then we would have a situation of a State’s 
sovereignty extending ad infinitum into space, 
or, if limited at all, it is constantly increasing as 
technology enables the State to project its co- 
ercive power further into space. 


THE ZONE THEORIES (DELINEATIONIST SCHOOL) 
GENERAL 


Opposed to this latter position is the Delinea- 
tionist School who insist that there is, or ought 
to be, a dividing line between air space and outer 
space. The writers of this school are unani- 
mous in declaring that there exist at least two 
distinct zones. The unanimity ceases, however, 
when an attempt is made to draw the line. An 
attempt is made below to describe some of these 
schools, but the list is not offered as a complete 
one. 


ATMOSPHERE DIVIDES AIR SPACE AND OUTER SPACE 


The first group would insist on literal read- 
ing of the French version of the Paris Conven- 
tion. The French version of the Paris Conven- 
tion used the term “espace atmospherique” 
where the English version read “air space’. 
The Chicago Convention (where only the Eng- 
lish version is official) used the French “l’espace 
aerien” as a translation of the English “air 
space”. These writers would insist that the 
true meaning, if one has to be given, would be 
the French version of the Paris Convention, viz., 
the atmospheric space. Thus Dr. Eugene Pepin 
maintains a ready division of air space and 
outer space when he says, 


I do consider, from a legal point of view, that there 
are only two zones; one, the air or atmosphere which 
has a legal status already defined in an international 
instrument, and the other, the space of a still unde- 
fined status.° 


7. Leopold & Scafuri, Orbital and Super Orbital Space Flights 
Trajectories-Jurisdictional Touchstones for a United : Nations 
Space Authority, 36 U. Det. L.J. 515, 518, 519 (1959), in Sym- 
posium 520, 523. 

8. Leopold & Scafuri, Orbital Space Flight Under International Law, 
19 Fed. B.J. 227, 229 (1959). 

9. Space Penetration, Address by Dr. Eugene Pepin, 25 April 1958, 
Annual Meeting of the American Society of International Law, 
Proceedings of the American Society of International Law 229 
(1958), in Symposium 232. 
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Into this group must also be placed the Prince 
of Hanover, who states that 


The sentence “A state should have complete and ex- 
clusive sovereignty in the air space above its terri- 
tory” can... have but one meaning, namely that 
this sovereignty refers only to the AIR-filled section 
of the area above the Earth.” 


The problem of how high the atmosphere or air 
filled space extends was realistically faced by 
Dr. Alex Meyer who was unconcerned about 
remote molecules of oxygen floating high in 
space when he suggested 


a clear boundary-line must be drawn say at 200-300 
km. between these two spaces even when the drawing- 
up of these boundaries does not correspond exactly 
to the real situation.“ 


VON KARMAN LINE 


Closely related to the Atmosphere Group in 
approach, but more readily able to define a pre- 
cise line of demarcation is the theory advanced 
by Andrew G. Haley. Haley would draw the 
line between air space and outer space at ap- 
proximately 53 miles which is the location of the 
von Karman line. This line is premised upon 
the formula: flight equals aerodynamic lift plus 
centrifugal force. The von Karman line exists 
at the point at which aerodynamic lift is not suf- 
ficient and flight is only accomplished through 
centrifugal force. At this point space law 
takes over jurisdiction.” 


THE GRAVITATIONAL FIELD OF THE EARTH 


According to this theory, the sovereignty of 
a state has to end where the natural laws of the 
earth give way to the natural laws of the uni- 
verse. The natural laws of the earth end where 
the earth’s gravitation loses its effect and hence 
the dividing line between air space and outer 
space is this precise point (about 60 miles high) 
where the earth’s attraction ceases.?° 


SATELLITE IN ORBIT 


Still attempting to use some physical rule or 
law as the dividing line between the two zones, 
the idea has been advanced that the state should 
retain its sovereign rights below that altitude 
which is the minimum necessary for a satellite 
to go into orbit. No precise height has been 
arrived at although it is estimated that this 
height would be in the vicinity of 70 miles. 

10. 





Heinrich, Prince of Hanover, Air Law and Space, 5 St. Louis 
U.L.J. 11, 35 (1958), in Symposium 271, 295. 

Op. cit. supra note 1, at 9. 

Lipson & Katzenback, Report to the National Aeronautics and 
Space Administration on the Law of Outer Space, American Bar 
Foundation, Chicago, Ill., 108 (Jul 1961). See also Haley, Law 
Must Precede Man into Space, 2 Missiles and Rockets 67-70 
(Nov 1957). 

Lipson & Katzenback, op. cit. supra note 12, at 101. 
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CONTIGUOUS ZONE THEORY OF JOHN COBB COOPER 


John Cobb Cooper presents a unique ap- 
proach to the problem of air space versus outer 
space in that he would provide not two but 
three zones. The three zones suggested by 
Cooper are: 

1) Territorial Space—this would embrace 
the air space to the von Karman line and in 
which the subjacent state has complete and 
exclusive control. 

2) Contiguous Space—that area above the 
von Karman line to an altitude of 600 miles, in 
which the subjacent state would be sovereign, 
subject to the right of ascending and descending 
transit for non-military flight. 

3) Outer space—above the Contiguous Zone 
in which no sovereign rights exists for the sub- 
jacent state and in which there is free passage 
to all craft."* 


FUNCTIONAL USE SCHOOL 


We have seen that there are some who hold 
that the sovereign rights of the subjacent state 
extend ad infinitum into space; others who es- 
tablish a dividing line between national air 
space and outer space of an, as yet, undefined 
legal status. To these schools must be added a 
third which may be called the Functional Use 
School. This school would create an easement 
or right of way over subjacent states for certain 
types of space vehicles. This. easement would 
be established on a case by case basis. 

The method of establishing this easement 
divides the Functional Use School into two 
groups. Myres S. McDougal and Leon Lipson 
suggest a registration and inspection system in 
which 

each state about to launch a satellite could register 

its intent to so do with an international agency, filing 

a flight plan and a description of certain characteris- 

tics of the satellite such as load, weight and size. 

This could be combined with willingness to submit to 


international inspection, to assure that the payload 
conforms to the description filed.” 


Having done this, it is to be assumed that an 
easement for peaceful purposes exists over and 
through the space of subjacent states. 

Leopold and Scafuri would establish the ease- 
ment by utilizing the Orbital Parameters of the 
Cosmic Flight. Thus, state the authors, 


the sovereign rights of exclusion heretofore confirmed 
in surface states with respect to aircraft and conven- 


14. Id. at 98. See also Hearings before House Select Committee on 
Astronautics and Space Exploration, 85th Cong., 2d Sess., 1335 
(1952). 

15. MeDougal & Lipson, Perspectives for a Law of Outer Space, 52 
Am, J. Int'l L. 407, 430, in Symposium 410, 430. 





JAG JOURNAL 


12 





tionally elevated objects to (be) considered inappli- 
cable to vehicles engaged in orbital missions or in 
powered flight characterized by super orbital 
momentum.” 


Thus they claim that the flight path of the vehi- 
cle, which would be determined with mathemat- 
ical, precision, would determine whether a 
state’s sovereign rights have been violated by an 
overflight. 


SPACE OVER THE HIGH SEAS 


Our discussion thus far has concerned flights 
over national territories and an attempt to de- 
termine whether such flights may be said to 
have occurred in a free zone of outer space or in 
violation of the recognized right of national 
sovereignty. Let us briefly consider the rules 
governing flight over the high seas. John Cobb 
Cooper has summed up the opinion of all au- 
thorities when he said 


Space over the high seas is free from national sover- 
eignty claims at any heights. But this may not pre- 
clude national action in such space when required for 
self-preservation by an adjacent state.” 


PRESENT POSITION OF THE UNITED STATES 


The United States has adopted a wait and see 
policy. This country feels that each flight pro- 
duces a precedent upon which a body of custom- 
ary law is being built. While quite willing to 
meet specific issues on a case by case basis, the 
United States does not feel that the time is ripe 
for a determination of general principles. This 
position was straight forwardly asserted by 
Loftus Becker, the Legal Advisor to the State 
Department when he wrote, 

Basically, the position of the United States Govern- 
ment is that the law of space should be based upon the 
facts of space, and that there is much more we have 
to learn before we shall be in a position to say what 
shall be the general legal principles applicable to 
activities in that region.* (Emphasis supplied.) 


SIGNIFICANCE OF THE INTERNATIONAL 
GEOPHYSICAL YEAR 


The role of the I.G.Y. in the formation of in- 
ternational law for space cannot be ignored. 
The first satellites were placed in orbit during 
that 18 month period and states refrained from 
protesting overflights of their territory because 
such flights, made pursuant to the high ideals of 
16. Leopold, Scafuri, Hoeppner & Lawrence, Jurisdictional Char- 

acterization of Cosmic Flight by Orbital Parameters Techno-Legal 


Evaluations and Recommendations, Paper presented at the Ameri- 
can Rocket Society Space Flight Report to the National Session, 
10 October 1961, p. 9. 

17. Cooper, Space Above the Seas, JAG J., Feb 1959, p. 32. 

18. Becker, United States Foreign Policy and the Development of 
Law for Outer Space, JAG J., Feb 1959, p. 4. 








that undertaking, were for the common interest 
ofmankind. Based on this experience the Legal 
Advisor of the State Department was prompted 
to observe. 
It is not too bold to suggest that we are here viewing 
the initial stage of development of a principle of cus- 
tomary international law permitting the orbiting of 
satellites of this nature.” 


This position was also adopted by the U.N. Ad 

Hoc Committee on the Peaceful Uses of Outer 

Space. Referring exclusively to the peaceful 

uses of outer space the Committee reported, 
There may have been initiated the recognition or 
establishment of a generally accepted rule to the 
effect that, in principle outer space is, on conditions 
of equality, freely available for exploration and use 
by all in accordance with existing or future interna- 
tional law or agreements.” 


THE STATUS OF OUTER SPACE AND CELESTIAL 


BODIES 
PHYSICAL DESCRIPTION 


The earth is one of nine planets orbiting 
about a minor star, the sun. The sun itself is 
one of some hundred billion stars comprising 
a galaxy known as the Milky Way. The sun is 
in orbit around a central point in the galaxy. 
This orbit takes two-hundred million years to 
complete. Astronomers believe they see more 
than two hundred million other galaxies in the 
range of a 200-inch telescope. 

Returning to the earth itself for a moment, 
our atmosphere is divided into four or five lay- 
ers. That layer closest the earth is called the 
troposphere, followed by the stratosphere, above 
which is the ionosphere, which is divided by 
some authorities into the mesosphere and ther- 
mosphere. Finally there is the exosphere which 
gradually merges into interplanetary space. 
Regions beyond the atmosphere have been given 
designation by astronomers—solar space refers 
to the area occupied by the solar system; ga- 
lactic space includes solar space and the area 
beyond but occupied by our galaxy and finally, 


extragalactic space refers to all else beyond the 
Milky Way. 


LEGAL STATUS OF OUTER SPACE 


It can readily be seen that space covers enor- 
mous, practically incomprehensible, distances. 
What then is the legal status of this vast area? 
To keep this discussion within a simple frame- 
work, a three fold division of subject matter is 
proposed, viz., (1) Natural Celestial Bodies (2) 
Artificial Celestial Bodies and (3) Outer Space. 
19. Id. at 29. 


20. Report to the United Nations General Assembly, 14th Sess., N.Y., 
1959, U.N. Doc. A/4141, 14 Jul 1959, p. 23, in Symposium 1268. 
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Treating these in inverse order, let us examine 
first the status of outer space. Almost all legal 
authorities who have written on the subject 
have declared that outer space must be free. 
A favorite discourse is comparing outer space 
to the high seas and citing Grotius’ “mare lib- 
erum”. Expanding further on this point John 
Cobb Cooper cites Mr. Justice Storey’s opinion 
in the case of “The Marianna Flora”. 

Upon the ocean, then, in time of peace, all possess 

an entire equality. It is the common highway of 

all, appropriated to the use of all; and no one can 
vindicate to himself a superior prerogative there. 

Every ship sails there with the unquestionable right 

of pursuing her own lawful business without inter- 

ruption; but whatever may be that business, she is 

bound to pursue it in such a manner as not to violate 

the rights of others.” 
The Soviet Year Book of International Law 
agrees with this point of view. In an article 
with the politically inspired title, “American 
Plans for the Use of Outer Space with Aggres- 
sive Purposes and the Security of States’, the 
author cites with favor a General Assembly 
resolution (1721-Dec. 20, 1961) which pro- 
claims in part that 

outer space and celestial bodies are open to all states 

for exploration and use in accordance with interna- 

tional law and are not liable to appropriation by any 
state.” 
It would seem, therefore, that outer space, wher- 
ever it begins, enjoys a status similar to that of 
the high seas. 

Our second topic concerns artificial celestial 
bodies by which is meant, primarily, the satel- 
lites launched into space. Again there is uni- 
formity of agreement regarding their legal 
status. The General Assembly of the United 
Nations expressed the rule in its Resolution 
number 1962 of December 24th, 1963. Para- 
graph 7 of that Resolution states: 

The State on whose registry an object launched into 
outer space is carried shall retain jurisdiction and 
control over such object, and any personnel thereon, 
while in outer space. Ownership of objects launched 
into outer space, and of their component parts is not 
affected by their passage through outer space or by 
their return to the earth. Such objects or component 
parts found beyond the limits of the State of registry 
shall be returned to that State, which shall furnish 
identifying data upon request prior to return. 

The final topic is the legal status of natural 
celestial bodies. Many writers join their dis- 
cussion of outer space and natural celestial 
bodies as if there is no distinction between the 
21. 





Fundamental Questions of Outer Space Law, Lecture by John 
Cobb Cooper, Leiden University, The Netherlands, 12 Oct 1960, 
in Symposium 764, 767. 


22. Zhukov, Soviet Year-Book of International Law 203 (1961). 
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two. Obviously, there is a distinction. A ce- 
lestial body is something we can see and touch, 
unlike the voids of outer space. Celestial 
bodies for the most part are different from 
the high seas which are incapable of appro- 
priation by any single state. Celestial bodies 
are physically capable of appropriation by a 
state. Therefore the question to be decided is, 
may a state appropriate and claim, in whole or 
in part, a natural celestial body? Three legal 
terms should engage our attention at this point. 

Res Nullius—a thing which has no owner, the first 

possessor of which becomes the owner. 

Res Communes—those things which, though a sepa- 

rate share of them can be enjoyed and used by every- 

one, cannot be exclusively and wholly appropriated, 
such appropriation being prohibited by law. 

Res Extra Commercium—a thing incapable by its 

nature of appropriation on behalf of any particular 

sovereignty. 

If the natural celestial bodies are considered 
as res nullius then it follows that the first posses- 
sor may appropriate them to hisownuse. Such 
a view is, however, almost universally rejected. 
Most writers use the term res communes or res 
extra commercium or both to describe the legal 
status of outer space. The major distinction 
between the two would seem to be that if celes- 
tial bodies are considered res extra commercium 
no state, organization, or person may claim 
ownership because by nature the object is beyond 
appropriation. If on the other hand, the bodies 
are considered res communes, although no par- 
ticular state could appropriate them, it would 
be possible for an international agency 7.e., the 
United Nations, to appropriate the celestial 
bodies for the use of all. To date no claim has 
been made to any celestial body and in fact most 
states have acknowledged that celestial bodies 
are not subject to national appropriation. Thus 
the General Assembly was able to lay down the 
following principles in paragraphs 2 and 3 of 
Resolution 1962: 

2. Outer Space and celestial bodies are free for ex- 

ploration and use by all States on a basis of equality 

and in accordance with international law. 

3. Outer space and celestial bodies are not subject to 

national appropriation by claim of sovereignty, by 

means of use or occupation, or by any other means. 

Such self-denials on the part of States, while 
encouraging, may not, on second glance be as 
rosy as one would initially believe. Professor 
Leon Lipson of Yale sounds the following 
warning: 

It seems probable that Soviet diplomatic and legal 

policy will be governed by two characteristics (1) 
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They will refrain from claiming sovereignty or juris- 
diction over the Moon, (2) They will consistently claim 
the operating rights and benefits that would be ex- 
pected to result from a successful claim to sovereignty 
or jurisdiction. Thus they could reap maximum polit- 
ical and practical benefits.~ 


OTHER LEGAL PROBLEMS OF SPACE 


RESPONSIBILITY FOR THE EFFECTS CAUSED BY THE 
RETURN OF SPACE CRAFT TO EARTH 


The United Nations has adopted a resolution 
which imposes absolute liability on a launching 
State for any damage caused to a foreign State. 
The resolution states in part 

Each State which launches . . . an object into outer 

space... is internationally liable for damage to a 

foreign state or to its natural or juridical persons by 


such object or its component parts on the earth, in 
air space, or in outer space.” 


ALLOCATION OF TRANSMISSION FREQUENCIES 


Almost all the authorities in the field of space 
law agree on the urgency of establishing an in- 
ternational agreement on the use of radio fre- 
quencies. It must be recognized that the band 
range is very limited and in the absence of an 
agreement mankind’s advances into space may 
become slowed by a babble of incomprehensible 
sounds from space. 


TEST BAN TREATY OF 1963 


While the discussion so far has indicated many 
of the problems of space law and very few, if 
any, solutions as we draw to a close, we can 
point to one concrete solution to an urgent prob- 
lem. I refer, of course, to the Test Ban Treaty 
signed on 5 August 1963. Article I of this 
treaty provides that 

each of the Parties to this Treaty undertakes to pro- 

hibit, to prevent, and not to carry out any nuclear 

weapon test explosion or any other nuclear explosion 
at any place under its jurisdiction or control in the 
atmosphere, beyond its limits, including outer space; 
or underwater, including territorial waters or high 
seas. 
Several authorities have suggested that this 
treaty was made of necessity to prevent the con- 
tamination of the earth with nuclear fallout. 
While this argument cannot be denied, it is 
hoped that the same feeling of necessity will soon 
bring agreements in other areas. 


23. Lipson, International Political Implications of Activities in Outer 
Space, Report R-362-R.C., The Rand Corp., Santa Monica, Calif. ; 
Soviet Space Programs: Organization, Plans, Goals, and Inter- 
national Implications, Staff of Senate Committee on Aeronautical 
and Space Sciences, 87th Cong., 2d Sess. 206 (1962). 

24. General Assembly Resolution 1962 (24 Dec 1963). 





HUSBAND AND WIFE PRIVILEGE— 
RULES OF EVIDENCE: 


LIEUTENANT COLONEL CHARLES B. SEVIER, USMC* 


When may a wife testify against her husband? 
pelled to do so? What is the effect of erroneously compelling the 
wife to testify? Does the offense for which the husband is on trial 
make any difference? If she does testify, are there any limits to what 
she may divulge? Lieutenant Colonel Sevier discusses these questions 
and many others in developing the marital privilege and privileged 


Can she be com- 


communications rules. 


This article contains a discussion of the lead- 


ing cases in these areas of the law of evidence. 


PART I—THE HUSBAND-WIFE PRIVILEGE 


OU ARE THE trial counsel before a special 

court-martial and have received the Charge 
Sheet with charges referred to trial and an In- 
vestigation Report containing the facts out of 
which the charges arose. The indicated factual 
situation is that H, a serviceman, was placed on 
report by W, his wife, for injuring her with his 
fists and by striking her with a swagger stick. 
W also complained that H had beaten S, W’s 
minor son by a previous marriage, with the same 
stick. This report had been made on payday 
night to the Officer of the Day who dispatched 
military police to the on-station quarters as- 
signed toH. The military police found W and S$ 
at a neighbor’s quarters. Both had obvious 
facial injuries and were taken to the Station 
Hospital where they received medical treatment 
and were photographed with W’s consent. H 
was found in his quarters. He voluntarily ac- 
companied the military police, and was returned 
to his military organization where he was 
placed under restriction by the Officer of the 
Day. The neighbors were interviewed. No one 
had witnessed the assaults, but all stated that H 
and W had a past history of marital discord and 
usually each such occurrence ended in an as- 
sault by H on W and S. The next day W was 
interviewed by investigators from the Station 
Criminal Investigation Section. W voluntarily 
executed a signed statement wherein she de- 
scribed that H had physically beaten her and S 
with his fists and a stick. Both required medi- 
cal treatment. The report contains a statement 
from a doctor at the Station Hospital describing 


*Lieutenant Colonel Sevier is presently assigned to the Staff Legal 
Office, Third Marine Division. He holds the B.A. degree from Illinois 
College and the LL.B. degree from Washington University, St. Louis, 
Missouri. Lieutenant Colonel Sevier is a member of the State Bar 
of Missouri and the State Bar of California. 





the injuries which he observed and the treatment 
administered to W and S. H declined to make 
a statement to the investigator. 

During her interview with the investigator 
W was still very angry at H. She stated that 
she had reason to believe that H had been com- 
mitting some other offenses. Within the past 
month they had been discussing financial prob- 
lems and H told her not to worry. He said he 
had that day taken one hundred blank liberty 
cards from the personnel office and could sell 
each card for $5.00 to $10.00. She did not see 
the cards. An inventory of the blank liberty 
cards disclosed an unexplained shortage of 100 
cards since the last monthly inventory. An au- 
thorized search of accused’s assigned quarters 
and barracks locker failed to locate any blank 
liberty cards. Two men were located possessing 
liberty cards within the sequence of numbers of 
those missing. Each paid ten dollars while on 
liberty to an unknown man in civilian clothes. 
They could not identify H. Because of his duty 
assignment H was one of five persons who had 
access to the safe in which blank liberty cards 
were stored. H denied that he had taken blank 
liberty cards or that he had any knowledge of 
the missing cards. 

H is charged with two specifications of assault 
consummated by a battery in violation of Article 
128, UCMJ, one specification of larceny of lib- 
erty cards in violation of Article 121, UCMJ, 
and two specifications of wrongfully selling lib- 
erty cards in violation of Article 134, UCMJ. 
You review the charges and specifications and 
determine that each states an offense and is 
properly drawn. You anticipate a plea of not 
guilty. Each known witness is interviewed and 
the facts contained in the report of investigation 
are verified. S is under three years of age and 
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cannot be qualified as a witness. You determine 
that the testimony of W is essential to the gov- 
ernment’s case. W discussed with you the con- 
tents of her written statement, but stated that 
she would not voluntarily appear at the court- 


martial. W can be compelled to appear under 
the power of a subpoena. 


SOURCES 


In your pretrial preparatory study of the ap- 
plicable law and rules of evidence you determine 
that the problem for the presentation of the 
prosecution’s case comes under the evidentiary 
field commonly called the Husband and Wife 
Privilege Rule. Under military law the first 
source of authority for questions of evidence is 
the Manual for Courts-Martial, United States, 


1951. Under the heading “COMPETENCY OF 
WITNESSES”, it is stated: 


Husband and wife are competent witnesses in favor 
of each other. Although husband and wife are also 
competent witnesses against each other, the general 
rule is that both are entitled to a privilege prohibiting 
the use of one of them as a witness (sworn or un- 
sworn) against the other. This privilege does not 
exist, however, when the husband or wife is the in- 
dividual or one of the individuals injured by the 
offense with which the other spouse is charged, as in 
a prosecution for an assault upon one spouse by the 
other, for bigamy, polygamy, unlawful cohabitation, 
abandonment of wife or children or failure to support 
them, for using or transporting the wife for “white 
slave” or other immoral purposes, or for forgery by 
one spouse of the signature of the other to a writing 
when the writing would, if genuine, apparently oper- 
ate to the prejudice of such other. When the privilege 
does exist, it may be waived by the consent, express 
or implied, of both spouses to the use of one of them 
as a witness against the other. If one spouse testifies 
in favor of the other, the privilege may not be as- 
serted upon cross-examination of the spouse who has 
so testified, provided such cross-examination is limited 
to the issues concerning which such spouse has testi- 


fied on direct examination and to the question of his or 
her credibility. 


The Legal and Legislative Basis, Manual for 
Courts-Martial, United States, 1951, at page 235, 
notes that the Husband and Wife Privilege Rule 
is treated in the Manual, “as a privilege and not 
as a rule of competency,” and further states: 

It will also be noticed that this privilege does not exist, 

and the spouse—if he or she is otherwise competent 

as a witness—occupies no exceptional status and may 
be required to testify, if he or she is the victim of the 
transgression with which the other spouse is charged. 


There is also the problem of H’s disclosure to 


W that their financial problems would be solved 
by his theft and sale of blank liberty passes. 





1. MCM, 1951, par. 148e. 
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The Manual for Courts-Martial, 1951, provides: 


PRIVILEGED AND NONPRIVILEGED COMMU- 
NICATIONS.—a. General.—A privileged communi- 
cation is a communication made as an incident of a 
confidential relation which it is the public policy to 
protect. Since public policy is involved, the court, of 
its own motion, should refuse to receive evidence of 
such a communication unless it appears that the privi- 
lege has been waived by the person or government 
entitled to the benefit of it, or unless the evidence 
emanates from a person or source not bound by the 
privilege. 

* * * 
Among the communications to which a privilege at- 
taches are certain communications between husband 
and wife, client and attorney, and penitent and clergy- 
man. Confidential communications between husband 
and wife, made while they were husband and wife and 
not living in separation under a judicial decree, are 
‘privileged. . . . The person entitled to the benefit of 
the privilege pertaining to confidential communica- 
tions between husband and wife is the spouse who made 
the communication; the person entitled to the benefit 
of the client and attorney privilege is the client; and 
the person entitled to the benefit of the penitent and 
clergyman privilege is the penitent. 
The general rule is that the court should neither 
require nor permit any such privileged communication 
to be disclosed unless the person who is entitled to the 
benefit of the privilege consents to the disclosure of the 
communication or otherwise waives the privilege. To 
this general rule there are several exceptions, among 
them being the following: 


The privilege pertaining to confidential communica- 
tions between husband and wife will not prevent the 
court from allowing or requiring such a communica- 
tion to be disclosed at the request of a spouse who is 
an accused, even though he or she is the person to 
whom the communication was made and the spouse 
who made it objects to its disclosure. 

The purpose of the privilege extended to communi- 
cations between husband and wife . . . which grows 
out of a recognition of the public advantage that ac- 
crues from encouraging free communication in such 
circumstances, is not disregarded by allowing or re- 
quiring an outside party who overhears or sees such 
a privileged communication, whether by accident or 
design, to testify concerning it, nor is the purpose of 
the privilege disregarded by the reception in evidence 
of a writing containing such a communication which 
was obtained by an outside party either by accident or 
design .... However, this exception to the general 
rule does not apply if the outside party who overheard 
or saw the privileged communication, or who obtained 
the writing containing it, did so, in the case of a 
communication between husband and wife, with the 


connivance of the spouse to whom the communica- 
tion was made... 2 


Under the factual presentation of our hypo- 


thetical case it is apparent that there are two 
2. MCM, 1951, par. 151. 








separate problems involving testimony by W. 
First there is the husband and wife privilege 
concerning the use of a spouse’s testimony, the 
competency rule, and second, the husband and 
wife privileged communication rule. The rules 
are based on public policy of long standing but 
are different.® 

But pretrial preparation limited to a study of 
the Manual for Courts-Martial for the applicable 
rules of evidence is inadequate. For interpreta- 
tions of these rules and their applications in 
varied factual situations, a search must be made 
of the decisions of the Court of Military Appeals 
and of the published decisions of the Boards of 
Review of the Armed Forces as published in the 
Court-Martial Reports. Our system of military 
law under the Uniform Code of Military Justice 
is still a young body of law. Many legal prob- 
lems which are raised in court-martial practice 
have not yet reached the Court of Military Ap- 
peals or one of the Boards of Review for decision. 
In those instances the researcher must seek legal 
authorities from outside the realm of military 
law. The facilities of the District Legal Office, 
Base, Station, or Staff Legal Office should be 
used. 

THE TESTIMONIAL PRIVILEGE 

Since there are two separate rules involved, 
the husband and wife privilege prohibiting the 
use of testimony by one against the other will 
be discussed first. While it is not the purpose of 
this article to go into the historical background 
of this rule, a brief comment is appropriate as 
to why this is placed under a rule pertaining to 
competency of witnesses. Under the common 
law neither a husband nor a wife was permitted 
to be a witness either for or against the other. 
This was under the theory that a husband and 
wife were legally one person. Because of per- 
sonal interest the one testifying would be biased 
and tend to distort his or her testimony. It was 
also based on public policy believing that it 
would cause domestic strife and disrupt the mar- 
riage relationship. This was the general rule 
followed in the Federal courts of the United 
States until the United States Supreme Court in 
1933 expressly ruled that a wife was not incom- 
petent to testify in behalf of her husband, the 
defendant in a Federal court on a criminal 
offense.® 

The Manual] states that under military law a 
husband and wife are competent to testify as 
witnesses both for and against each other. This 


rule of competency is subject to the general rule 
of privilege which entitles both to prohibit the 
use of one of them as a witness against the 
other. That is clear enough. But the general 
rule of privilege has been made subject to excep- 
tions, and in this area difficulties arise. The 
hypothetical factual situation set up at the be- 
ginning of this article is intended to illustrate 
one of the exceptions to this rule of privilege and 
some possible situations which have arisen, and 
may arise, in courts-martial. W was one of the 
persons injured by the offenses charged against 
H. W is a necessary witness for the proof of 
the two specifications alleging assault consum- 
mated by a battery. 


COMPELLING INJURED SPOUSE TO TESTIFY 


The case of United States v. Moore? is dis- 
positive of several issues, has clarified the excep- 
tion to the rule of privilege under the Uniform 
Code of Military Justice, and has brought the 
application of the rule into line with the rule 
prevailing in the Federal courts. Moore was 
charged with four specifications of assault and 
battery on his wife. Over her repeated objec- 
tions Mrs. Moore was compelled to testify 
against her husband. On the basis of her testi- 
mony he was convicted on all four specifications. 
The first issue before the Court of Military Ap- 
peals was “. . . whether, in view of her objec- 
tion, Mrs. Moore was properly compelled to 
testify against her husband.”® Mrs. Moore 
was the injured party and was injured by the 
offenses with which the accused was charged. 
The reported facts do not show whether or not 
Mrs. Moore brought the offenses to the attention 
of military authorities. The Court briefly re- 
stated the policy behind the rule giving both a 
husband and wife a privilege to prohibit the use 
of one of them as a witness against the other. 
In reviewing this rule as set forth by the United 


States Supreme Court, the Court of Military 
Appeals stated: 


Both tradition and modern practice recognize an ex- 
ception to the rule. The exception deals with offenses 
by one spouse against the other. In such cases, the 
policy of the law is vindicated by recognizing that the 
victim still has the right to refuse to testify, although 
the defendant-spouse, by the injury, forfeits the right 
to prevent the victim-spouse from testifying. In other 
words, the general rule is that, as to offenses against 
third persons, one spouse cannot testify against. the 
defendant-spouse over objection; as to offenses 





3. United States v. Trudeau, 8 USCMA 22, 23, 23 CMR 246, 247 
(1957). 


4. 58 Am. Jur., Witnesses, sec. 175. 
5. Funk y. United States, 290 U.S. 371 (1933). 
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7. 14 USCMA 635, 34 CMR 415 (1964). 
8. Id. at 639, 34 CMR at 419. 

9. Id. at 636, 34 CMR at 416. 
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against the spouse, the victim-spouse may testify 
voluntarily, but cannot be compelled to testify over her 
protest.” (Emphasis supplied.) 


The Court reviewed the language of the Man- 
ual, paragraph 148e, at page 277, to determine 
if a rule of law had been created under which 
an injured spouse could be compelled to testify 
against the other spouse over the objection of the 
witness, or if Manual statement of the rule and 
exception was no more than a comment on the 
rule prevailing in the Federal courts. The ac- 
cused, of course, as the person inflicting the in- 
jury had no standing to invoke the privilege. 
The Court noted that there was one Congres- 
sional enactment *! which made a husband and 
wife competent as witnesses for or against each 
other, but not compellable as witnesses for or 
against each other. That portion of the Legal 
and Legislative Basis, quoted above, stating that 
an injured spouse may be compelled to testify 
against the other spouse, was considered to be a 
“supposition” and not a statement of the Manual 
rule. The rule of military law is the rule pre- 
vailing in the Federal courts. Accordingly, the 
Court of Military Appeals held that it was im- 
proper to compel Mrs. Moore to testify against 
her husband over her objections. 


STANDING OF ACCUSED TO OBJECT 


The second issue involved in Moore was 
whether or not the accused, who had lost his 
personal privilege of prohibiting his wife’s 
testimony, had any “standing to seek reversal 
of his conviction because of the erroneous denial 
of the wife’s privilege to refuse to testify.” ™ 
The Court of Military Appeals then reviewed the 
public policy behind the rule of testimonial 
privilege by a spouse. The Court noted that if 
the accused was denied standing to raise the 
error, then there would be no other person who 
could raise the issue, nor any other forum in 
which the error could be righted. Thus, if the 
rule of testimonial privilege could be ignored, 
this long standing public policy would be 
thwarted, and the rule might as well be stricken 
from the rules of evidence. The Court held that 
the accused did have standing to raise the error 
on appeal. The issue was before the Court and 
the error was corrected. The findings of guilty 
and the sentence were set aside. The Court 
noted that the wife’s testimony was the sole 
basis for his conviction.” 

As noted by Judge Kilday in his concurring 
opinion, the Moore case was not one of first im- 


10. Id. at 637, 34 CMR at 417. 

11. Title 14, District of Columbia Code, 1961 edition, Section 14-306. 
12. United States v. Moore, supra note 7, at 640, 34 CMR at 420. 
13. Id. at 642, 34 CMR at 422. 
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pression before the Court of Military Appeals." 
Prior to summarizing the import of Moore, it 
is appropriate to review the previously decided 
and published cases pertaining to the issue of 
compellability under the rule of testimonial 
privilege by a spouse. 

The issue of compellability requiring an in- 
jured spouse to testify against her husband first 
came before the Court of Military Appeals in 
United States v. Strand.* The wife was sub- 
poenaed by the government. She had “testi- 
fied that the court-martial proceeding was 
‘against. . . (her) objections’, and that she was 
told that ‘if... (she) didn’t come... (she) 
would get thrown in jail’” **® The accused had 
claimed the privilege, but his claim was denied 
on the grounds that the wife was an injured 
party by reason of the accused’s abandonment 
of her. The Court noted that the wife did not 
specifically refuse to testify nor did she specifi- 
cally claim the privilege under the rule of 
marital privilege. The Court declined to decide 
the issue of compellability, finding that other 
witnesses and the testimony of the accused 
covered all the material evidence given by the 
wife. Therefore, the wife’s testimony was not 
prejudicial. In light of the Moore decision,” 
it would seem that the injured spouse witness 
would not be required to observe the specific 
legal technicalities of stating that she was refus- 
ing to testify under her privilege granted by the 
Husband and Wife Rule. An ultimatum to ap- 
pear as a witness against your husband or be im- 
prisoned certainly sounds involuntary and com- 
pelling. 

In United States v. Moore the government 
relied on two prior decisions under military 
law. In United States v. Leach,'* the accused 
was charged with wrongful cohabitation, adul- 
tery, and an allegation of fraud. His wife was 
called as a witness for the government. At the 
beginning of her testimony she stated, “if... 
permitted, I would not like to testify against my 
husband.” * The accused objected to her testi- 
mony. That objection was overruled and the 
wife was ordered to answer trial counsel’s ques- 
tions. Out of this arose the issue of the appeal. 
Each Judge wrote a separate opinion. Judge 
Latimer, the author of the principal opinion, 
stated at the beginning that the only issue dis- 
positive of the appeal was whether or not the 
accused was prejudiced by his wife’s testimony. 
But since this area of law was important in 


14. Id. at 643, 34 CMR at 423. 

15. 6 USCMA 297, 20 CMR 13 (1955). 
. Id. at 304, 20 CMR at 20. 

. Supra note 7. 

. 7 USCMA 388, 22 CMR 178 (1956). 
. Id. at 392, 22 CMR 182. 
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military law, his opinion would discuss the issue 
of compellability of an injured spouse and 
whether or not an accused spouse had any stand- 
ing to raise on appeal such error, if any. The 
principal opinion indicated that the wife was an 
injured party by an act of adultery by the hus- 
band. The offending party, the husband, lost 
the privilege to prohibit the wife’s testimony. 
As the injured party, the wife could be com- 
pelled to testify and the accused-husband had no 
standing to complain of error, even if the 
witness-wife was erroneously compelled to 
testify against the husband. However, Judge 
Latimer specifically declined to decide if the 
Manual rule was one of compellability requiring 
an injured spouse to testify against her will.?° 
Judges Latimer and Ferguson concluded that 
the wife’s testimony was cumulative and did not 
prejudice the accused and this was the basis of 
the majority’s holding. However, Judge 
Ferguson, in his concurring opinion, indicated 
that adultery was an offense against the wife. 
While not deciding on the issue of compellabil- 
ity, he considered that the accused would not 
have any standing to raise the issue. In a sepa- 
rate opinion Chief Judge Quinn stated that he 
would hold that adultery is not such an offense 
against the wife as would permit her to testify 
over an accused-husband’s objection. Also the 
wife could not be compelled to testify over her 
objection, and the accused-husband should have 
standing to raise the error on appeal if the wit- 
ness spouse was erroneously compelled to testify. 
The second case on which the Government 
relied in United States v. Moore was United 
States v. Riska In the latter case the wife was 
the victim of an assault with a dangerous 
weapon. The accused-husband was the offender. 
At the trial the wife objected to testifying 
against her husband. Over objection by the 
defense, the wife was directed to testify. A 
Board of Review held under the Manual, para- 
graph 148e, that under military law an injured 
spouse does not have a privilege to refuse to 
testify against the spouse responsible for the 
injury. In that circumstance the witness spouse 
may be compelled to testify. The Court in Moore 
stated that the denial of Riska’s petition for 
review by the Court of Military Appeals was not 
conclusive of the issue and concluded: 
The record of trial showed the accused’s own testimony 
amounted to a judicial confession of guilt of the as- 
sault charge. There was, therefore, no good cause for 
further review, and we denied the petition.” 


20. Id. at 400, 22 CMR 190. 

21. ACM 18521, Riska, 33 CMR 939 (1963), petition for review de- 
nied, 14 USCMA 684, 33 CMR 436 (1963). 

22. Supra note 7 at 640, 34 CMR at 420. 
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Again, where the testimony of the injured 
spouse, even though compelled over objection by 
the witness claiming the privilege, is merely 
cumulative and other material evidence estab- 
lishes all of the elements of the offense charged, 
the erroneously compelled testimony will not be 
held prejudicial and requiring reversal of the 
conviction. 


WHAT OFFENSES INJURE THE SPOUSE? 


Another problem is the determination of what 
offenses committed by one spouse will be con- 
sidered as an offense injuring the other spouse 
thereby coming within the exception. Stated 
another way, when will the defendant-spouse be 
considered to have lost his privilege to prohibit 
the use of the testimony of the other spouse? 
The Manual lists the following offenses which 
come under the exception : 

. - - prosecution for an assault upon one spouse by 

the other, for bigamy, polygamy, unlawful cohabita- 

tion, abandonment of wife or children or failure to 
support them, for using or transporting the wife for 

“white slave” or other immoral purposes, or for for- 

gery by one spouse of the signature of the other to 

a writing when the writing would, if genuine, ap- 

parently operate to the prejudice of such other.” 


In prosecutions under the White Slave Traffic 
Act or Mann Act ** when the husband is being 
prosecuted for transporting the wife in inter- 
state or foreign commerce for the purposes of 
prostitution or other immoral purposes, the wife 
is a competent witness against the husband. 
Further, the wife may be compelled to testify 
against the husband over her personal claim of 
privilege.*> The majority opinion in Wyatt con- 
sidered that the Congressional policy and the 
intent of Congress required the denial of the 
privilege in Mann Act prosecutions. But in a 
Mann Act prosecution the wife and the husband 
may invoke the privilege when the husband is 
not charged with transporting the wife but is 
charged with transporting another woman.”¢ 

The Court of Military Appeals has considered 
the list of offenses set forth in the Manual, para- 
graph 148e, which offenses are examples of in- 
jurious acts by one spouse against another. 

In fact, we have several times held that the latter 

part of the paragraph is merely “illustrative”, i.e., 

discoursive, and indicative only of the ordinary rule 

of evidence recognized in the Federal courts. (cases 

cited) * 

The Court concluded that the Manual, para- 


. MCM, 1951, par. 148e. 

18 U.S.C. 2421. 

. Wyatt v. United States, 362 U.S. 525 (1960). 
. Hawkins v. United States, 358 U.S. 74 (1958). 
. Supra note 7 at 639, 34 CMR at 419. 
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graph 148e, did not create a new rule of law, 
or new rule of evidence. The Manual rule does 
no more than comment on the prevailing rule 
in Federal courts. The commission of any of 
the listed offenses by a defendant-spouse against 
the other spouse, does not remove the privilege 
from the witness spouse and give a court the 
right to compel the testimony of the witness 
spouse. 

The Court of Military Appeals has indicated 
that this illustrative list of offenses which may 
be injurious to one spouse will not be enlarged 
by judicial decision. The offense of sodomy is 
not listed. A majority of the Court of Military 
Appeals has declined to hold that sodomy com- 
mitted with a third person is an offense person- 
ally injurious to a wife. An accused-spouse 
may assert the privilege, and the wife may not 
testify against her defendant husband.”* 

In a case where the accused was charged with 
the murder of his minor daughter, a Board of 
Review held that the accused’s wife could not 
testify against him over his objection since the 
offense charged was not an offense against the 
wife.” In the same decision the Board of Re- 
view held that since the wife was incompetent 
to testify against her husband, it was improper 
to permit a physician to relate to the court the 
contents of the wife’s statements concerning the 
offense charged against the accused. 

The most recent case in this area, and one 
which contains an excellent review of authori- 
ties, is United States v. Massey.° Judge Fergu- 
son, writing for the majority, held that “the 
offense of carnal knowledge, even when incestu- 
ous, is not a direct injury to a spouse, which 
causes her testimony to fall without the ac- 
cused’s properly invoked privilege.”* The 
Court was convinced “that the proper approach 
to consideration of whether an offense charged 
against one spouse injured the other depends not 
upon the outrage to her sensibilities or a viola- 
tion of marital bonds, but upon some direct con- 
nection with her person or property. Almost 
any crime by one of the spouses can be said to 
affect the nature and status of the regard of the 
parties to the marriage one for the other... . 
But if the exception to the privilege is not 
limited to a direct invasion of the wife’s rights, 
the rule will soon be judicially eliminated.” * 


28. United States v. Parker, 13 USCMA 579, 33 CMR 111 (1963). 
While not a part of the subject matter of this article, the Parker 
decision contains a helpful dissertation on the questions of proof 
of marriage and divorce. Questions of proof of the existence of 
the marriage relationship or the termination thereof may be a 
preliminary issue prior to the assertion of the privilege. 

29. ACM 7732, Hanley, 14 CMR 927 (1954). 

30. 15 USCMA 274, 35 CMR 246 (1965). 

31. Id. at 282, 35 CMR at 254. 

32. Ibid. 
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One spouse has been held to be competent to 
voluntarily testify against an accused spouse in 
a bigamy prosecution.** 

The Manual, paragraph 148e, lists “abandon- 
ment of wife or children or failure to support 
them” as an offense injurious to the wife under 
the marital privilege rule. In United States v. 
Strand,** in an opinion by Chief Judge Quinn, 
the Court of Military Appeals held: 

It is also clear that injury to a testifying spouse is not 

confined to physical wrong but includes injury to per- 

sonal rights. See: United States v. Ryno, 1380 F Supp 

685 (SD Calif). The Manual does not define the full 


scope of the exception, and neither need we mark out 
its metes and bounds. 


Abandonment is a spousal injury which falls within 
the exception to the general rule... .* 


It must be noted that abandonment is a 
factual issue which must be proved by the 
prosecution in the same manner as any other 
factualissue. Under an abandonment situation, 
the parties remain legally married. Therefore, 
in view of United States v. Moore, the abandoned 
spouse could claim the marital privilege and re- 
fuse to testify against the accused spouse. This 
statement in United States v. Strand that 
abandonment of a spouse is an injury within the 
exception to the marital privilege rule differs 
from the common law rule. Under the common 
law the offense against the witness spouse had 
to be a physical assault, personal violence, or an 
attempt or offer to do physical harm.** 

The question of the forgery of the wife’s name 
to a government dependency allotment check 
has been considered by the Court of Military 
Appeals. In United States v. Wooldridge,*’ the 
accused-husband and his wife were not living 
together. The wife refused to join the husband 
at his duty station. The accused cashed four al- 
lotment checks made out to the wife by endors- 
ing the wife’s name on each check. The wife 
testified over the accused’s objection, and 
against her wishes, that none of the endorse- 
ments on the checks were made by her or with 
her authority, and that the endorsements were 
made by her husband. On appeal the accused 
assigned as error the law officer’s ruling permit- 
ting his wife to testify against him. The prin- 
cipal opinion by Chief Judge Quinn held that the 
evidence of record was insufficient to show that 
the accused’s actions resulted in injury to the 
wife. Failing to show such injury, the wife’s 
testimony was inadmissible. The principal 


33. United States v. Wise, 10 USCMA 539, 28 CMR 105 (1959). 
34. Supra note 15. 

35. Id. at 304, 20 CMR at 20. 

36. 58 Am. Jur., Witnesses, secs. 193 and 202. 

37. 10 USCMA 510, 28 CMR 76 (1959). 





opinion discussed whether or not a husband had 
a property interest in an allotment check con- 
sidering his contribution thereto, his liability 
to the government for over-payments, and the 
husband’s position as head of the household. 
Without deciding the question, Chief Judge 
Quinn indicated that if the husband has a vested 
interest in the allotment check, he may have 
implied authority to cash the check and use the 
proceeds for the common purposes of his family. 
If that was the situation, the wife would not be 
injured under the rule of the Manual, paragraph 
148e. Judge Ferguson concurred in the result, 
indicating his belief that there was insufficient 
showing of injury to the wife to establish her 
competency as a witness over the accused’s ob- 
jection. Specifically not decided was whether 
or not the husband had a sufficient property 
interest in the check to bar a conviction of for- 
gery of the check. Judge Latimer dissented on 
the basis that the wife was injured by the 
accused’s forgery of the wife’s signature on the 
check. 

In United States v. Wise,® the accused was 
charged with forging the signature of his wife 
to nine allotment checks among other offen- 
ses. By deposition, the wife testified that she 
did not endorse any of the checks, nor had she 
authorized the accused to sign her name to the 
checks. The accused’s testimony showed that 
the wife had refused to live with him, had lived 
with another man, had been aware that the ac- 
cused had cashed some of the checks, had re- 
ceived a portion of the proceeds of one check, 
and had stated her indifference as to what the 
accused did with the checks. In the majority 
opinion by Chief Judge Quinn concurred in by 
Judge Ferguson the Court held that the sign- 
ing of the wife’s name to the checks did not con- 
stitute an injury to the wife. Therefore, she 
was not competent to testify against the ac- 
cused over his objection. The majority indi- 
cated that the husband had “a substantial in- 
terest in the check and its proceeds.” ® The 
majority of the Court did not specifically decide 
whether the husband had a sufficient property 
interest in the check which would bar his con- 
viction of forgery. 

While not an issue in the decision, a Board 
of Review included the following interpretation 
of United States v. Wooldridge and United 
States Vv. Wise in its opinion: 


It should be noted also that under the common law 
rule a wife is not competent as a witness against 
the husband in a prosecution for forgery of her 


38. Supra note 33. 
39. Id. at 542, 28 CMR at 108. 
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name, since the crime of forgery is not considered 
as a crime against the person within the meaning of 
the common law exception (23 Am Jur, Forgery, Sec- 
tion 65; Meade v. Commonwealth, 186 Va 775; 43 
SE 2d 848, Anno 173 ALR 378; see also Anno 11 
ALR 2d 646). 


In any event, whatever eventually may be military 
law regarding a husband’s implied authorization to 
sign allotment checks, and thus negate forgery, .. . 
we see no inclination on the part of the Court of 
Military Appeals to depart from the ordinary common 
law rules.” 


In both Wooldridge and Wise, the majority of 
the Court decided only the issue of the testi- 
monial competency of the wife on the basis of 
the facts in each case. The common law rule of 
marital privilege as it pertains to forgery was 
noted, but its application to military law was 
not decided. Under the decision of United 
States v. Moore,* the witness spouse would have 
the right to claim the privilege and refuse to 
testify against the accused-husband. The his- 
torical application of the rule would appear to 
hold that forgery of the wife’s signature is not 
such an injury to the wife as to permit the use 
of her voluntary testimony over the accused- 
husband’s objection.*” 


WAIVER OF THE PRIVILEGE 


The Manual rule, paragraph 148e, is that the 
marital privilege “may be waived by the consent, 
express or implied, of both spouses to the use 
of one of them as a witness against the other.” 
In a case when the wife was called by the govern- 
ment and gave material testimony concerning 
the accused’s intent to desert, a Board of Review 
held that the privilege had been waived by the 
failure of both the accused and the wife to 
object. The Board specifically noted that the 
accused was represented by qualified counsel.* 
There is language in Hawkins v. United States ** 
that indicates both spouses may consent to the 
testimony of one against the other. This should 
imply a recognition of the doctrine of waiver, 
since the rule is one of privilege which may be 
asserted. 

In one reported case prejudicial error was as- 
signed by reason of the accused’s wife being com- 
pelled to appear as a government witness, thus 
forcing the accused to assert his privilege before 


40. ACM 16252, Wilson, 28 CMR 844, 852 (1959). See also 58 Am. 
Jur., Witnesses, sec. 197. 

Supra note 7. 

See United States v. McFerrin, 11 USCMA 31, 28 CMR 255, 259 
(1959) for problems of prosecution of an accused for forgery of 
the wife’s allotment check where the wife is not called as a 
witness. 

CGCM 9832, Yzaguirre, 19 CMR 585 (1955). 
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the court-martial.*® 
jured party. Other than answering prelimi- 
nary questions the wife gave no testimony. 
The Board of Review held that the language of 
the Manual made the wife a competent witness, 
and the trial counsel “could not know whether 
the privilege would be asserted until it was 


The wife was not an in- 


done.” *® The Board further found that there 
was no prohibition against calling the spouse 
without prior consent. This was held not to be 
error. While the procedure used by the gov- 
ernment may not be prohibited by any rule of 
military law, it would appear that the calling 
of an accused’s wife as a witness against him, 
wherein she is not an injured party, and offer- 
ing her testimony against the accused, places 
the accused in a very bad light with the triers of 
fact. The accused must invoke the privilege. 
This results in a withholding of material testi- 
mony, and can only influence the court to believe 
that there is incriminating evidence against the 
accused. By his pretrial preparation, trial 
counsel should ascertain if the witness spouse 
will testify voluntarily. If not, it is recom- 
mended that the witness spouse not be sub- 
poenaed and the trial counsel should reevaluate 
his case. At a general court-martial, the ques- 
tion may be decided at a hearing out of the 
presence of the court members.*” 

The case of United States v. Trudeau ** in- 
volves a circumstance wherein the accused was 
held to have waived his right to assert the 
marital privilege by his own testimony. The 
accused was charged with committing an in- 
decent act with a nine year old boy. At the trial 
the accused testified that he told his wife every- 
thing about the incident and related the details 
of that conversation. Over the accused’s objec- 
tion the wife was called as a prosecution witness. 
Her testimony differed materially from the ac- 
cused’s account of the conversation. The sum- 
marized facts do not reveal that the wife offered 
any objection to testifying, or if there was any 
question of the wife being an injured party 
under the Manual, paragraph 148e. The ac- 
cused objected both on the basis of the marital 
privilege to prevent the testimony of his spouse, 
and on the basis that his statement to his wife 
was a privileged confidential communication. 
The Court of Military Appeals held there was 
no error. The accused voluntarily opened up 
an otherwise legally closed subject. Having 
made the subject of the conversation with his 
wife a defense, the government had the right 


45. ACM 17828, Lee, 31 CMR 743 (1962). 
46. Id. at 746. 


47. Cf. Poston v. United States, 322 F. 2d 432, 434 (D.C. Cir. 1963). 
48. 8 USCMA 22, 23 CMR 246 (1957). 
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to challenge his credibility. The accused can- 
not remove the shield of privilege in order to 
bolster his defense, then slip back behind that 
same shield in order to deny the prosecution the 
right of rebuttal. 


COMMON LAW MARRIAGE 


A common law marriage recognized under the 
laws of the state in which the marriage is con- 
tracted will be recognized in military law. The 
marital privilege may be claimed by one or both 
parties to a common law marriage.” Nor- 
mally, the determination of the marriage rela- 
tionship is an interlocutory question to be ruled 
on by the law officer..° However, when the 
marital privilege is claimed on the basis of a 
common law marriage, the existence of a com- 
mon law marriage may become a question of fact 
to be determined by the court under appropriate 
instructions from the law officer. The burden 
of proof has been held to be on the accused to 
establish the existence of a common law 
marriage. 


TERMINATION OF THE PRIVILEGE 


Where the marriage has been terminated by 
divorce prior to trial, one former spouse is com- 
petent to testify generally against the other 
former spouse. The privilege of prohibiting 
the use of one spouse as a witness against the 
other depends on a valid existing marriage at 
the time of trial. Where there is a finding by 
the court that the parties to the marriage en- 
tered into the marriage as a sham, and in order 
to further a criminal scheme for obtaining illegal 
entry of aliens into the United States, one party 
to the sham marriage is competent to testify 
against the other.** It would seem that under 
a finding of a sham marriage the rule of marital 
privilege would not be applicable. 


SUMMARY 


In summation, under military law either 
spouse is a competent witness to testify for or 
against the other spouse. When neither spouse 
has been injured by the offense charged against 
the other, both may claim the marital privilege 
to prohibit the testimony of the other. When 
one spouse has been injured by the offense 
charged against the other spouse, the defendant 


49. United States v. Richardson, 1 USCMA 588, 4 CMR 150 (1952). 
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spouse is barred from claiming the marital 
privilege. However, the injured spouse may 
claim the privilege and refuse to testify against 
the defendant spouse. If the injured spouse is 
compelled to testify over her objection, and her 
testimony is material in convicting the defend- 
ant spouse, the latter may raise this error on 
appeal as grounds for reversal. Where the hus- 
band is charged with transporting the wife in 
interstate commerce in violation of the White 
Slave Traffic Act, the wife may be compelled 
over her objection to testify against the hus- 
band. Military law is as yet unclear as to 
what offenses against one spouse by the other 
will be considered personally injurious to the 
first spouse. The Court of Military Appeals 
has refrained from ruling on the “illustrative” 
lists of offenses contained in the Manual, para- 
graph 148e. The Court has also indicated that 
that list of offenses would not be increased by 
judicial decision, and refused to hold that sod- 
omy with a third person was such an injury to 
a wife as to permit her to testify over the de- 
fendant’s objection.°° In United States v. 
Leach * Judge Latimer in the principal opinion, 
and Judge Ferguson in a concurring opinion, 
basing their opinion on the Manual, indicated 
that adultery was an offense against a spouse 
which removed the defendant’s marital privi- 
lege. Chief Judge Quinn dissented, stating 
that he was basing his opinion on the rule pre- 
vailing in the Federal courts which considers 
adultery a crime against the marriage relation 
but not a crime against the wife. The common 
law rule and the weight of authority support 
Chief Judge Quinn.** The common law rule 
and the weight of authority are that offenses 
against a spouse’s property or the forgery of a 
spouse’s signature are not personal injuries 
which will remove the marital privilege from 
the defendant spouse.*® There seems to be no 
question but that a physical injury or attempt 
to do physical harm is such a personal injury 
as to permit the injured spouse to voluntarily 
testify against the offending spouse. 


PART II—CONFIDENTIAL COMMUNICATIONS 


The rule of military law pertaining to privi- 
leged communications between husband and 
wife is contained in the Manual, paragraph 151. 
Pertinent portions thereof are set forth earlier 
in this article. This rule is a matter of public 
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policy for fostering and protecting the marriage 
relationship. The communication must have 
been made by one spouse to the other during the 
existence of the marriage. Communications 
made prior to the marriage or after it has been 
terminated do not come under this rule. Pri- 
vate communications between spouses are gen- 
erally assumed to be intended as confidential 
communications.® “The privilege with respect 
to communications extends to the testimony of 
husband or wife even though the different priv- 
ilege, excluding the testimony of one against 
the other, is not involved.” ® While divorce 
removes the privilege of prohibiting the use of 
testimony of one spouse against the other, the 
privilege of confidential communications is not 
terminated.* Both parties to the dissolved 
marriage remain free from compulsory disclo- 
sure of communications made during the mari- 
tal relationship. Communications made prior 
to or after the marriage are not within this 
privilege.* The presumption that a marital 
communication is confidential may be overcome 
where proven facts show that such communica- 
tion was not made in privacy nor meant to be 
private, as when the communication was made 
in the presence of third parties. This is gen- 
erally held to be so when the communicating 
spouse intends that the other spouse further 
communicate the information to third parties.“ 
The third person overhearing or receiving the 
communication may testify, subject to other 
rules of evidence, concerning the contents 
thereof. The privilege is limited to the pro- 
hibitions of the disclosure by the spouse receiv- 
ing the communication. Under the rules of the 
Federal courts, the privilege pertaining to con- 
fidential marital communications is limited to 
utterances, and observations of facts or acts 
are not privileged.** The foregoing pertaining 
to confidential communications between hus- 
band and wife is intended to set out some of the 
general rules for guidance in usual circum- 
stances met in trials by courts-martial. 

It would be appropriate to consider the perti- 
nent decisions of the United States Court of 
Military Appeals and the Boards of Review in 
this area. In United States v. Higgins®™ an 
authorized search was made of the accused’s 
quarters. A handbag belonging to the ac- 
cused’s wife was searched and a note from the ac- 


60. 
61. 
62. 
63. 
64. 
65. 
66. 
67. 





Wolfie v. United States, 291 U.S. 7 (1934). 
Id. at 14. 

Pereira v. United States, supra note 53. 
Ibid. 

Wolfle v. United States, supra note 60. 
Anno. 95 L. ed. 309, 316. 

Id. at 317. 

6 USCMA 308, 20 CMR 24 (1955). 


JULY-AUGUST 1965 





cused to his wife was seized and later introduced 


into evidence as a prosecution exhibit. The 
accused objected on the basis that the note was a 
privileged marital communication. The Court 
of Military Appeals in a unanimous decision 
held that the rule of the Manual was dispositive 
of the issue. ‘Nor is the purpose of the privilege 
disregarded by the reception in evidence of a 
writing containing such a communication which 
was obtained by an outside party either by ac- 
cident or design.” * 

The Court stated that had the note been ob- 
tained by the prosecution through the conniv- 
ance of the wife, then the privileged communi- 
cation prohibition would have been applicable. 
In United States v. Guidry,” a prosecution for 
bigamy, the prosecution introduced into evi- 
dence over defense objection a letter written by 
the accused to his alleged first wife. The ac- 
cused had denied that he had entered into the al- 
leged first marriage. The letter was introduced 
to rebut the accused’s denial. The Board found 
that the letter was a confidential communication 
between spouses and was privileged. The gov- 
ernment contended that the accused had waived 
the privilege by showing or disclosing the con- 
tents of the letter to his purported second wife. 
But the Board found that the disclosure to wife 
+2, if any, had been made after the first wife 
had received the letter and after the govern- 
ment had obtained possession of it from her. 
Without citing authority, the Board noted that 
waiver was usually found only in the cases 
where disclosure was made prior to dispatch of 
the communication. 

The doctrine of waiver was involved in United 
States v. Trudeau.” In an effort to bolster his 
own testimony, the accused recounted to the 
court-martial the contents of a conversation that 
he had with his wife concerning the offense of 
which the accused was charged. Over the de- 
fense objection, the accused’s wife was called as 
a prosecution witness. Her testimony did not 
corroborate that of the accused. The Court of 
Military Appeals held that there was a confi- 
dential communication between husband and 
wife. But the accused, as the one communicat- 
ing, had voluntarily thrown the subject open; 
therefore, he was subject to cross-examination, 
and the government had the right to challenge 
his credibility on the content of his voluntary 
disclosures. 

A Navy Board of Review held that where the 
accused had abandoned the marriage relation- 
ship, had gone through marriage ceremonies 





with two other women, and had written an in- 
criminating letter to his first wife about twenty- 
two months after the abandonment, the accused 
did not have a right to the marital communica- 
tion privilege in order to keep that letter out of 
evidence. The Board found that the marriage 
relationship had ceased to exist despite the fact 
that there was no judicial decree of separation.” 
The decision indicates that the letter was writ- 
ten after the accused had been charged with 
bigamy and the accused was asking the wife to 
obtain an annulment. 

A revengeful ex-wife disclosed information of 
the accused’s misconduct during the period of 
their marriage. The agents of the government 
investigated and obtained admissible evidence 
against the accused. The ex-wife did not testify 
nor did anyone testify to the content of any priv- 
ileged communication. The evidence came from 
official records and independent sources. There 
was no wrongful act by the agents of the gov- 
ernment nor any connivance with the ex-wife. 
The Court of Military Appeals held that the 
privilege of marital communications had no ap- 
plication on those facts. The Court refused to 
extend this exclusionary rule “to non-testimo- 
nial evidence,” 7 stating: 


We, too, believe the marital privilege has no appli- 
cability to extra-judicial occurrences, where the 
spouse does not herself testify and no privileged 
communication is introduced into evidence.* 


While the ex-wife had disclosed to govern- 
ment investigators information which she had 
obtained from the accused during the existence 
of the marital relationship, the right to claim 
the privilege is limited to the prohibition of 
testimony during a trial or judicial proceed- 
ings. 

The rule is a rule of evidence limited to testi- 
monial disclosures of the content of privileged 
communications exchanged during the existence 
of the marriage relationship, and between the 
parties to a valid marriage. Its application is 
limited to the prohibiting of the testimony of 
one’s spouse. Third parties obtaining knowl- 
edge of the content of the privileged communi- 
cation are not prohibited from testifying under 
the rule. This privilege does not extend to 
communications made between the parties prior 
to the marriage. It does apply to the husband 
and wife after the marriage has been termi- 
nated as far as to confidential communications 


between the parties during the existence of the 
marriage. 
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SUNKEN VESSELS, THEIR CARGOES, AND THE 
CASUAL SALVOR | 


LIEUTENANT COMMANDER THOMAS E. LOHREY, JR., USN* 


Commencing with a definition and discussion of basic terms, Lieu- 
tenant Commander Lohrey examines a salvage situation with specific 
reference to what rights the salvor acquires in his find and its contents 
and how and when title to such property may pass to the salvor. He 
examines the elements which must be satisfied before a salvage award 
may be made and concludes with advice to the casual salvor who brings 
up an ancient relic from the deep. 


To MOST LAYMEN the word “salvage” 
means, as Webster says, “that which is extracted 
from wreckage, ruins, rubbish, or the like, as 
valuable or having further usefulness.” In 
matters maritime, however, salvage takes on an 
added meaning. In years past, the mention of 
the word would result in this writer imagining 
scenes of men in deep sea diving gear clambering 
about the hulks of sunken vessels lying 50 
fathoms down on the ocean floor. This how- 
ever is only one type of salvage service. Un- 
fortunately, the word “salvage” is often used 
indiscriminately to describe both the salvage 
service and the salvage award. A more com- 
plete understanding of marine salvage results if 
we consider these separately. 

The salvage service may be most simply 
described as a service voluntarily rendered 
which saves property on navigable waters from 
an impending peril. Another definition would 
be the voluntary assistance rendered to a vessel 
at sea or her cargo or both, thereby saving them 
in whole or in part from impending peril, or 
recovery from actual peril or loss, such as ship- 
wreck or stranding. The essential character- 
istics are that it be on navigable waters; that 
it be voluntary, that is, performed by one who 
is under no legal obligation to do so; and that it 
be successful. The salvage service may be one 
type or a combination of types, such as towage, 
freeing a vessel from strand, fighting fire, re- 
covering cargo, saving lives, supplying men and 
equipment, giving advice, preventing collision, 
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recapture, and raising a sunken vessel or cargo. 
The salvage award is the compensation al- 
lowed for the service rendered by the volunteer 
in aiding distressed property from a peril of the 
sea. The purpose underlying the granting of 
an award is, of course, to protect an owner’s 
property and to avert what might otherwise be 
a total loss, and it has its origin in antiquity.* 
It is also peculiar to maritime law and is con- 
trary to the common law. That is, at common 
law the rescuer of property in distress cannot 
compel compensation for his services, nor is he 
entitled to retain the saved property in an ef- 
fort to enforce a claim for compensation. As 
Chief Justice Marshall commented, 
If the property of an individual on land be exposed 
to the greatest peril, and be saved by the voluntary 
exertions of any persons whatever; if valuable goods 
be rescued from a house in flames, at the imminent 
hazard of life by the salvor, no remuneration in the 
shape of salvage is allowed. The act is highly meri- 
torious, and the service is as great as if rendered at 
sea. Yet the claim for salvage could not, perhaps, 
be supported. It is certainly not made. Let pre- 
cisely the same service, at precisely the same hazard, 
be rendered at sea, and a very ample reward will be 
bestowed in the courts of justice.* 


A further variance from the common law is the 
maritime law grant of a salvage lien against the 
property saved to the successful salvor.’ The 
salvage lien is generally recognized as one of 
the first magnitude, and has even been preferred 
to seaman’s wages on the theory that the only 
reason anything remains is because of the ac- 
tions of thesalvor.° Thesalvagelien and award 
will be more fully discussed later. 





3. For the origin of salvage, see Norris, The Law of Salvage, 
§§ 5-11, p. 4-15 (1958). 

4. Mason v. The BLAIREAU, 6 U.S. (2 Cranch) 240, 266 (1804). 

5. The SABINE, supra note 2. 

6. The ATHENIAN, 3 Fed. 248 (D.C. Mich. 1877). 
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Having briefly defined and described the 
salvage service and award, we shall now turn 
to the application of the maritime law of salvage 
to sunken vessels and their cargoes. More par- 
ticularly, what rights of ownership does one 
acquire to sunken vessels and their contents, 
and how does one acquire title to such property? 

First of all, let us assume that we have located 
a sunken wreck and, deeming salvage feasible, 
wish to begin salvage operations.* What rights, 
if any, have we acquired at this point? In The 
PORT HUNTER; the court stated that attempt- 
ing to “stake out” a claim to the sunken PORT 
HUNTER by floating a barrel over it, and de- 
positing in the barrel a statement of intention 
to seize and take possession, did not create any 
right or interest in the vessel which the court 
could recognize. 

An early case involving the conflicting claims 
of salvors to the cargo of a sunken vessel is Eads 
v. Brazelton® The steamboat AMERICA sank 
in the Mississippi River in November, 1827. 
Her cargo was wholly abandoned by the owners. 
In December, 1854, Brazelton located the wreck 
and marked it, but had to withdraw because of 
other business, the state of the river, and the 
condition of his diving boat. Eads located the 
wreck in September, 1855, and began salvaging 
itscargo. Brazelton obtained an injunction and 
Eads ceased salvage operations. Then Brazel- 
ton began salvage operations, whereupon Eads 
interfered and was fined by the court which had 
issued the injunction. Eads brought suit, seek- 
ing relief from the injunction and fine. The 
court found that the vessel and cargo had been 
abandoned, apparently implying such from the 
long period of time (about 28 years) the vessel 
had been left undisturbed in a shifting river bed, 
the fact that the original owners had salved 
some of the cargo, and that since then an island 
had formed over the vessel. With regard to the 
claims of the salvors, the court held that title by 
occupancy must rest upon intentional, actual 
possession of the thing occupied. Although 
Brazelton considered the wreck his as a finder, 
he had not actually appropriated it and his in- 
tention to possess was useless without actual 
detention. The court said that marking trees 
or affixing buoys are only acts of intention, not 
possession. Placing a boat with the means of 
raising the wreck and persistent efforts to do 

7. The Corps of Army Engineers, under the Secretary of the Army, 
has jurisdiction and control over the removal of any abandoned 
sunken vessel in the navigable waters of the United States (Act 
of 3 March 1899, 30 Stat. 1154, 33 U.S.C. 414), and prospective 
salvors whose operations might interfere with such waters should 
first clear with the Corps of Army Engineers. 


8. 6 F. Supp. 1009 (D.C. Mass. 1934); 1934 A.M.C. 783. 
9. 22 Ark. 499, 79 Am. Dec. 88 (1861). 
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so would have given Brazelton a right the law 
would protect. However, he did not do so and 
therefore the court held for Eads. 

Thus it appears that merely discovering a 
wreck and marking it does not alone create any 
right therein which the courts will enforce. 
That some further activity is necessary is ap- 
parent from Eads, supra, and from the case of 
Brady v. SS AFRICAN QUEEN.” This case 
involved the conflicting claims of salvors, libel- 
lants Brady and others and the intervening 
libellant Warner, to the SS AFRICAN QUEEN. 
On December 10, 1958, SS AFRICAN QUEEN 
grounded on a shoal 9 miles off the coast of 
Ocean City, Maryland. The vessel split and the 
bow section drifted about two miles away. 
Libellants raised the stern section, after it had 
been abandoned by the owners and under- 
writers, and succeeded in towing it into Norfolk, 
Virginia. They or their representatives had 
remained on board continuously from March 17 
through September 27, 1959, following their 
initial visit to the vessel on March 14, 1959. 
Intervening libellant Warner had visited the 
stern section on March 11, 1959, and on March 
13th he ran a legal advertisement in a local news- 
paper to the effect that he was alleging sole and 
exclusive possession to the entire vessel. War- 
ner had in fact never been within 2 miles of the 
bow section, and as late as March 22nd he had 
not determined the feasibility of engaging in 
salvage operations. The court conceded that 
“one who has taken possession of a vessel, has 
begun salvage service, and is_ successfully 
prosecuting it, is entitled to the sole possession 
of the property ...”% However, the court 
was of the opinion that Warner’s efforts fell far 
short of meeting these requirements. The court 
stated that “A salvor cannot assert a claim 
merely by boarding a vessel and publishing a 
notice, unless such acts are coupled with a then 
present intention of conducting salvage opera- 
tions, and he immediately thereafter proceeds 
with activity in the form of constructive steps to 
aid the distressed property. When he finally 
determines that he will, in good faith, conduct 
such operations and pursues his steps, he is then, 
and only then, in a position to assert his claim 
subject to the rights of others which may have 
intervened while he is exploring the prospects of 
such operations.” ** 

We now see that it is necessary, after the 
property has been located, to begin actual con- 
structive steps to successfully aid the distressed 


10. 179 F. Supp. 321 (E.D. Va. 1960); 1960 A.M.C. 69. 
11. Id. at 323, 1960 A.M.C. at 70. 
12. Id. at 324, 1960 A.M.C. at 72. 
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property before we are entitled to any right of 
possession. Let us now assume that we have 
been successful in our salvage efforts, and have 
raised the property from the bottom. Let us 
further assume that the owners of the property 
are unknown to us, and that it appears to have 
been lying on the ocean floor for a considerable 
lengthoftime. Is this abandoned property, and 
if so what rights do we now have, having 
reduced it to possession? 

At common law, abandonment is defined as 
the intentional and voluntary relinquishment of 
all right, title and possession of a thing, without 
the intention of ever reclaiming it.* Title then 
vests in the first person who reduces it to posses- 
sion.** Abandonment consists of two elements, 
act and intention, with intention to abandon 
being the most important.” . It is a question of 
fact to be determined from all the circumstances 
of the case.'* 

There is a conflict of authority on the question 
of whether or not the owner of property lost at 
sea retains his title to it. Norris, in his au- 
thoritative text on the law of salvage, expresses 
the opinion that the owner of property lost at 
sea is never divested of his title, and the salvor 
of such property does not acquire title but only 
obtains a right of possession.?’ A case in sup- 
port of this view is The Steel Barge No. 105,18 
where the court states that 

Dereliction or renunciation of property requires both 

the intention to abandon and external action. Even 

the title of the owner to property lying at the bottom 

of the sea is not necessarily divested. Murphy v. 

Dunham, 38 Fed. 503. There must be a voluntary 

intention to abandon, or evidence from which such 

intention may be presumed.” 
However, in this case a barge had broken loose 
from a tug and the owner immediately under- 
took to recover it, which in the court’s opinion 
negated any presumption of intention to 
abandon. 

Abandonment may be presumed from the cir- 
cumstances, particularly where a substantial 
period of time has elapsed and the owner has 
made no effort to recover the property.”° In 
such cases the courts have held that the vessel 
or property belongs to the person who first re- 
duces it to possession.**. In Thompson v. United 
13. 1 AM. JUR, 2d, Abandoned, Lost, Etc., Property, § 1. 

14, Id. at § 12. 

15. Id. at § 15. 

16. DeBardeleben Coal Co. v. Cox, 16 Ala. App. 172, 76 So. 409 
917). 

7. hase The Law of Salvage 246 (1958). 

18. 97 F. 2d 425 (5th Cir. 1938) ; 1938 A.M.C. 957. 

19. Id. at 426, 1938 A.M.C. at 958. 

20. Eads v. Brazelton, supra note 9; Creevy v. Breedlove, 12 La. 

Ann, 745 (1857). 

21. See United States v. Smiley, 27 Fed. Cas. 1132 (No. 16317) 

(N.D. Cal. 1864), where property taken from a wreck which had 
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States,?? the court held it to be well settled that 
when a vessel is derelict and abandoned, it be- 
longs to the first person to find it and reduce it 
to possession. Further, the court was of-the 
opinion that Congress could provide that the 
proceeds from derelicts and abandoned vessels 
should be paid into the Treasury, but in the 
absence of such legislation the natural law 
should prevail. 

Judge Hoffman, in the case of Wiggins & 
Moulton v. 1100 Tons, More or Less, of Italian 
Marble,** took issue with Norris’ view that title 
to abandoned wrecks or cargo is never lost. This 
case involved the Norwegian Barkentine CYN- 
THIA, which went aground in 1894 about 250 
yards off the shores of Princess Anne County, 
Virginia, with a cargo of approximately 1100 
tons of Italian marble. In July of 1960, libel- 
lants raised and removed 123 tons of marble, 
and sought to be declared as finders of the salved 
cargo or, in the alternative, to have the marble 
sold to satisfy their salvage lien. They were 
opposed by claimants Beavers and Burchard 
who, in 1959, had secured from the county Com- 
missioner of Wrecks exclusive salvage rights 
for a 12 month period ending October 1, 1960. 
The Court held that the Commissioner was not 
placed in possession of all wrecks and their con- 
tents by operation of law. He had the right to 
take possession under the Virginia statutes for 
the purpose of assistance and preservation, but 
there is no authority to grant exclusive salvage 
rights. The court opined that the cases cited 
by Norris in support of his view were not con- 
trolling because the owners of the vessels showed 
no intention to abandon them, and that a person 
taking possession pursuant to salvage operations 
may be considered a finder. In this case, the 
vessel and cargo had remained in the same loca- 
tion for 66 years. This lapse of time, in the 
court’s opinion, gave rise to an implication of 
intention to abandon, and therefore it was held 
that the vessel and its cargo had been voluntarily 
abandoned. The court then applied the rule set 
forth in 1 C.J.S., Abandonment, sec. 9, p. 18: 

Personalty, on being abandoned, ceases to be the 

property of any person, and thenceforth is no man’s 

property, unless and until it is reduced to possession 
with the intent to acquire title to, or ownership of, it. 

It may, accordingly, be appropriated by anyone, if it 

has not been reclaimed by the former owner, and 

ownership of it vests, by operation of law, in the 





burned and gone to pieces 150 feet off the coast of Mexico was 
held to be abandoned property which could be acquired by any- 
one; and Wyman v. Hurlbert, 12 Ohio 81; 40 Am. Dec. 461 
(1843) where it was held that derelict or abandoned property 
belongs to the first finder who reduces it to possession. 

22. 62 Ct. Cl. 516 (1926). 

23. 186 F. Supp. 452 (E.D. Va. 1960); 1960 A.M.C. 1774. 
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person first lawfully appropriating it and reducing it 
to possession with intention to become its owner, 
provided, it has been said, the taking is fair. One 
so appropriating abandoned property, or any third 
person whom he may allow to take it, has a right to 
the property superior even to that of the former 
owner, and may hold it against him. 


Another view, adopting the English common 
law, is that abandoned vessels and cargo belong 
to the State in its sovereign capacity. This was 
the view adopted by the Supreme Court of 
Florida in State of Florida v. Massachusetts 
Company.** In this case the State sought to 
enjoin the Company from proceeding with sal- 
vage operations, begun in 1956, on the battleship 
USS MASSACHUSETTS, which had been aban- 
doned by the Navy, scuttled and sunk approx- 
imately 1.2 miles off Pensacola Bay in 1922. 
The issue was whether the State, in its sovereign 
capacity, had a possessory right or title to the 
wreck that could not lawfully be interfered with 
by the Company. 

The State contended that under the English 
common law, as adopted by the State where not 
inconsistent with the constitution and statutes, 
wrecked and derelict property upon the sea be- 
longs to the Crown unless claimed by the owner 
within a year and a day. The Company con- 
tended that the law governing the rights of per- 
sons with respect to abandoned personal 
property was controlling. The Chancellor 
found for the Company, stating that it was a 
settled rule that a wrecked ship in navigable 
waters becomes the property of the first taker. 
The State appealed. 

The Supreme Court of Florida found that the 
English common law provided that what is 
found derelict on the seas is acquired beneficially 
for the sovereign, and belongs to the Crown as 
a droit of admiralty if not claimed by the owner 
within a year. Since the property in question 
here, the MASSACHUSETTS, was within the 
territorial waters of Florida, it came within the 
purview of the common law and belonged to the 
State in its capacity as sovereign. The Court 
noted, among others, the English case of The 
AQUILA,* where a salvor claimed title by right 
of occupancy to the cargo of a ship which had 
been found derelict at sea. The ship had been 
reclaimed by the owner, but the cargo remained 
unclaimed. The judge in that case held that, 
while it was true that property may be acquired 
by occupancy, the State may by regulation alter 
this and have it appropriated to the State itself, 
subject to an appropriate award for salvage. 





24. 95 So.2d 902 (Fla. 1956), 1962 A.M.C. 1061; cert. denied 355 
U.S. 881 (1957). 


25. 1 C. Rob. 37, 165 Eng. Reprint 87 (1789). 
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He considered the general rule of civilized 
countries to be that what is found derelict on the 
seas is acquired beneficially for the sovereign. 
Therefore, in the present case the Court held 
that the MASSACHUSETTS was a derelict, 
that it came within the common law rule, and 
that therefore the State of Florida had a posses- 
sory right or title to the MASSACHUSETTS in 
its sovereign capacity, which was superior to 
that of the Company. 

A contrary view is expressed in Murphy v. 
Dunham,** where the court held that a cargo of 
coal in a vessel sunk in Lake Michigan did not, 
absent statute, pass to the State of Illinois as 
sovereign. The court considered the same 
English statute as was considered in State of 
Florida v. Massachusetts Company, supra, but 
reasoned that it only applied to “wreck of the 
sea”—jetsam (goods cast into the sea to lighten 
ship), flotsam (goods afloat on the sea), and 
ligan (goods cast into the sea with a buoy or 
marker attached). 

Having been successful in salvaging this ap- 
parently abandoned property, we now see that 
our right or interest therein is still in doubt due 
to the conflict of law on this subject. Since the 
owner of the salved property is unknown to us, 
and since the property has been lying on the 
ocean floor for some considerable length of time 
apparently abandoned, do we as finders have a 
right to the property even superior to that of the 
owner so that we may retain it, or must we turn 
it over to the custody of the admiralty court so 
that the owner, or the State, may claimit? The 
most certain way to protect whatever interest 
we may have is of course to turn it over to the 
court to have our rights adjudicated. We may 
then ask to be declared as finders and therefore 
owners of the property, or we may request that 
it be sold to satisfy our salvage lien. If the 
owner appears and claims his property, we 
should then be entitled to a salvage award for 
our services. In any event, if it is decided that 
we do not have title to the property outright as 
finders, the general maritime law grants us a 
maritime lien to ensure that our reward will be 
satisfied. This enables us to proceed in rem 
against the ship or cargo, or both. As noted 
before, this lien is of the first magnitude. 

The salvage award is not merely payment for 
services rendered on the basis of quantum 
meruit, but is also to reward those persons who 
voluntarily render their services and property 
in the saving of property. The reward is made 
to encourage others to do likewise. Three ele- 
ments must be present in every salvage opera- 
26. 38 Fed. 503 (D.C. Mich. 1889). 
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tion before a salvage award may be made. They 
are (1) amarine peril, (2) a service voluntarily 
rendered when not required by an existing duty 
or special contract, and (3) success in whole or 
in part, or a contribution to such success.**7 The 
ingredients which the admiralty courts consider 
in determining the salvage award to be given in 
any particular case are set out in The BLACK- 
WALL.* Justice Clifford listed them as 
follows: 


1. The labor expended by the salvors in rendering the 
salvage service. 


2. The promptitude, energy and skill displayed in ren- 

dering the service and saving the property. 

3. The value of the property employed by the salvors 
_ in rendering the service, and the danger to which 

such property was exposed. 

4. The risk incurred by the salvors in securing the 

property from the impending peril. 

5. The value of the property saved. 

6. The degree of danger from which the property was 

rescued.” 

The court applies these ingredients to the cir- 
cumstances of the case and arrives at what it 
considers in its discretion to be a just reward. 

We have now considered the salvage lien and 
the basis upon which an award may be made. 
The procedure for enforcing the lien and obtain- 
ing an award, stated very simply, is as follows. 
A salvage suit for an award may be brought, 
either in rem against the property or proceeds 
thereof or in personam against the party liable 
for the service, on the admiralty side of the 
United States district courts.*° The suit is com- 
menced by the filing of a libel against the 
salved property, and the property is arrested by 
the marshal. Thereafter, if no owner appears 
to claim the property, it may be sold by the 
marshal on order of the court, and the proceeds 
placed in the registry of the court for distribu- 
tion. The salvor may, of course, purchase the 
property at the sale, thereby acquiring title in 
the same manner as any other good faith pur- 
chaser. If the value of the property is not large 
and salvage costs were high, it is possible that 
the award could equal the value of the salved 
property. 

In conclusion, it is the opinion of this writer 
that where property has been abandoned, either 
affirmatively by owners and underwriters or 
where a long period of time has elapsed without 
any attempt at salvage by the owners, it should 
be considered as a find and title should vest in 
the successful salvor who reduces it to posses- 
sion. This view is in keeping with that ex- 





27. The SABINE, supra note 2. 

28. Supra, note 2. 

29. Id. at 14. 

30. Supreme Court Admiralty Rule 18. 
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pressed by Judge Hoffman in the case of 1100 
Tons, More or Less, of Italian Marble, which is 
considered to be more persuasive than Norris’ 
view that an owner is never divested of his title. 
Of course it goes without saying that each case 
must turn on its own facts. How does all this, 
then, affect the casual salvor who manages to 
bring up from the deep an ancient relic? If 
ownership cannot be reasonably ascertained and 
the object is of little value, other than intrinsic 
to the salvor, he could probably just take it home 
and put it on his mantle without further ado. 
If the owner is known, the salvor may contact 
the owner and work out the disposition of the 
property to their mutual satisfaction. If the 
object is of large value, then to protect his 
interest he should petition the court to be de- 
clared a finder, thereby acquiring valid title. 
If the property salved is something such as 
a vessel or its cargo, or if the owner is known, 
then of course a libel for salvage award should 
be filed and all necessary procedures adhered to. 
Of course, the only proper way to acquire title 
to salved property, whatever it may be, is by 
resort to the courts. As a practical matter, 
however, it is felt that such would not be neces- 
sary in the case of the casual salvor who salvages 
some trinket or relic from the ocean floor. 





CIVILIAN EMPLOYMENT 
(Continued from page 8) 


plementing regulations prohibit the ordering of 
naval personnel to engage in civilian business 
activities. The entry of the Government into 
commercial pursuits has always been regarded 
as an anathema to the free-enterprise system. 
Even so, fine saving distinctions have occasion- 
ally been drawn. Thus, an opinion has been 
rendered to the effect that a Reserve Construc- 
tion Battalion may be ordered to do construction 
work for the benefit of the Boy Scouts of 
America or similar organizations as part of its 
regular training exercises,®® on the theory that 
the work in question constituted training duty 
and was not, therefore, a “civilian pursuit” 
within the contemplation of the statute. Com- 
munity support for such projects may be 
anticipated. 

Far more controversial is the concept of “per- 
mitting” enlisted men to leave their posts to 
engage in civilian occupations. As interpreted 
by the Navy, the statutory prohibition is di- 
rected at the commanding officer and at active 
support of the command for engagement of its 
personnel in civilian pursuits. It does not 


58. JAG ltr, JAG:131.6:bre ser 3530 of 14 May 1959. 
59. JAG Ist end., JAG:II:5:JCD:vdh of 6 Jan 1954. 
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affect individual activities performed on a volun- 
tary basis and unaccompanied by any features 
of official blessing. Accordingly, the Navy in- 
terprets the statutory phrase “leave his post” to 
mean “leave his post of duty during normal 
working hours’”—action which would, of 
course, require command permission.” 

Under this interpretation of 10 USC 6114, off- 
duty activities, even if they occur with the 
knowledge and acquiescence of the commanding 
officer, are not prohibited in any way. Com- 
plaints from civilian sources regarding off-duty 
employment of naval personnel have been con- 
sidered on a case-by-case basis.*‘ Occupations 
as a teacher,®* as a ship maintenance worker, 
or as a boat-charterer“ have been ruled 
permissible under existing law. 

Appreciating, however, the uncertainties 
underlying any interpretation in this area, 
administrative opinions have searched for alter- 
native grounds upon which to support a per- 
missive approach. One such ground would 
recognize that it is “customary” or “regular” 
employment of civilians with which the statute 
is concerned. A finding of noninterference 
with customary or regular employment is espe- 
cially suited to entrepreneurial ventures of 
naval personnel, which may be regarded as 
creative of new jobs rather than disruptive of 
existing civilian job or job opportunities.® 
Similarly, an exemption from the ambit of the 
statute might be accorded, upon a narrow read- 
ing, to areas of employment which are in the 
nature of odd jobs not amounting to regular 
employment. 

Another feature of the statute which deserves 
emphasis is its focus upon local conditions of 
employment. The suggestion is that a finding 
of interference with labor conditions must be 
precisely defined in terms of the local market 
and may not be based upon vague assertion. 
Impact upon the local level of employment may 
not, therefore, be presumed at the mere showing 
that naval personnel are engaging in an occupa- 
tion which is also pursued by civilians. Actual 
displacement or disruption should be required to 
give fabric to a complaint. 

At the same time, it should be noted that 
gratuitously performed activities are within the 
coverage of the statute. In an obvious sense, 
such activities present the greatest threat of 


60. BuPers Manual, article C-11101(1). 

61. JAG Itr, JAG:131.1:AMH:jb ser 85 of 7 Jan 1964. 

62. JAG Itr, JAG:II:RdeSS:en of 14 Feb 1949. 

63. JAG Itr, JAG:131.1:AMH:jb ser 85 of 7 Jan 1964. 

64. JAG ltrs, JAG:131.6:PG:jb sers 2906 and 2907 of 13 May 1964, 
and JAG memo, JAG:131.6:PG:jb ser 2081 of 7 Apr 1964. 

65. JAG memo, JAG:131.6:PG:jb ser 2081 of 7 Apr 1964. 
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disruption in a particular trade. The statute 
thus was drawn to read “for emolument, hire, 
or otherwise” to protect against the eventuality 
of gratuitous competition. 


C. EXCEPTION—STRIKE SITUATIONS 


Certain exceptions to the rule of freedom of 
pursuit have already been mentioned in Part II. 
Dental Corps officers, Medical Corps officers and 
professional entertainers are restrained in vary- 
ing degrees. A much broader exception occurs, 
however, in the case of strike situations. Naval 
personnel are forbidden to engage in any civilian 
employment for an organization involved in a 
strike or lockout.** They will be directed to 
terminate employment in any strike-affected en- 
terprise.” This policy does not, however, apply 
to preclude official use of naval personnel in 
civilian employment in situations where vital 
federal functions having military implications 
are threatened. Naval personnel may thus be 
utilized to assure passage of the mails during a 
dock strike. 


D. EXCEPTION—NAVY PROFESSIONAL MUSICIANS 


The majority of complaints from civilian 
sources concerning competitive activities of 
service personnel are directed toward activities 
of Navy professional musicians. It has been 
recognized that this is an area deserving of 
special treatment.” Specific legislation was 
early enacted to regulate the activities of Navy 
bands. Section 6223 of Title 10, U.S. Code, 
provides: 

(a) No Navy band, except the United States Naval 

Academy Band, and no member of any Navy band 

may receive remuneration for furnishing music out- 

side a military installation when the furnishing of 

such music involves competition with local civilian 

musicians. 
As applied to musicians, the earlier-quoted gen- 
eral section, 10 USC 6114, may be read together 
with section 6223 normally to preclude the en- 
gagement of a Navy band in a commercial pur- 
suit whether for or without remuneration. The 
exception for the Naval Academy Band, which 
was once composed entirely of civilians, is no 
longer regarded as effective in view of the change 
in composition of this unit. Public appear- 
ances of armed forces bands are governed closely 


66. BuPers Manual, article C-11101(3)(b); JAG Itr, JAG:II:1: 
GAE:gge of 27 Dec 1955. 

67. SecNav message, JAG:II:JRV:imz of 29 Jul 1955. 

68. JAG memo, JAG:00:vmp ser 6476 of 5 Oct 1959. 

69. JAG memo, JAG:13.1:JWG:pal ser 1971 of 6 Apr 1960. 

70. Source statute is the Act of 13 May 1908, 35 Stat. 153. See also 
10 U.S.C. 6223(b) and Marine Corps Personnel Manual, article 
9350.3d (members of Marine Corps bands). 

71. JAG Itr, JAG:131.6:PG:jb ser 1685 of 19 Mar 1964. 
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by regulation.** ‘The protectionist provisions of 
the above-cited statutes have consequently found 
more common application in connection with 
proposed commercial recording ventures. Such 
recording ventures have generally encountered 
disapproval.’?* Although a determination as to 
the existence of competition with the employ- 
ment of civilians was originally required,”* un- 
desirable competitive effects are now normally 
presumed in deference to expressions of policy 
by the Department of Defense.” 

Exceptions have been made, however, to per- 
mit commercial recordings by service bands 
where the circumstances indicated an unlikeli- 
hood that any competition with civilian musi- 
cians would result. The use of service bands 
has thus been regarded as singularly appro- 
priate in the making of souvenir records to be 
distributed at restricted locations to promote 
public relations.** A similar exception has been 
drawn for recordings whose general distribution 
serves an official purpose as determined by com- 
petent authority.” 

It will be noted that section 6223 of Title 10, 
U.S. Code, also extends to individual activities 
of members of Navy bands. Such members will 
not be permitted to engage in civilian pursuits 
where competition with local civilian musicians 
will result. | 

Question arises whether professional musical 
activities of individual servicemen who are not 
members of Navy bands are governed by a dif- 
ferent standard. It has been ruled that naval 
personnel in this category are as free to engage 
in musical pursuits in their off-duty hours as 
they are to engage in other commercial pur- 
suits.** In other words, the special treatment 
extended to preclude Navy bandsmen from com- 
peting with civilians has not been applied gen- 
erally to all naval personnel. Informal band 
groups, however, are not permitted, as a part of 
72. DOD Directive 5410.6 of 13 Sep 1955. 

73. JAG memo, JAG:131.4:sb ser 9212 of 26 Nov 1958. 

74. JAG itr, JAG:II:1:WRM:mac of 4 Dec 1956; JAG memo, JAG: 
00:vmp of 14 Aug 1957. 

75. JAG memo, JAG:131.4:sb ser 9212 of 26 Nov 1958. 

76. JAG Itr, JAG:131.6:PG:jb ser 7847 of 1 Nov 1963; JAG Itr, 
JAG:131.6:DWM:dg ser 4779 of 10 Aug 1962; JAG Itr, JAG: 
Ol:vec ser 6729 of 11 Oct 1960. 

77. JAGA 1959/5950, prepared 26 Aug 1959. 

78. JAG Itr, JAG:131.5:PG:jb ser 1400 of 10 Mar 1965; JAG ltr, 


JAG:13.1:sb ser 7479 of 17 Nov 1959; JAG Itr, JAG: 131.5:sb 
ser 7094 of 30 Oct 1959. 
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any commercial venture, to advertise their con- 
nection with the Navy.” 

Evolution of policy has, to some extent, ob- 
scured fine legal distinctions in this area of 
musical employment and renders predictability 
uncertain. Certain significant policy develop- 
ments deserve mention. Thus, Navy choral 
groups, although not mentioned by statute, are 
regarded as subject to restrictions identical to 
those applied in the case of Navy bands.®° In 
addition, activities of midshipmen,* and possi- 
bly of officers, are regulated in the same manner 
as activities of enlisted members, although only 
the latter are mentioned in the general statute, 
section 6114 of Title 10, U.S. Code. Further 
clarification of policy will rest with individual 
cases as they are presented and resolved by 
administrative rulings in accordance with their 
own special complex of facts. 


IV 
CONCLUSION 


Local commanding officers have broad discre- 
tion, within the framework of the principles 
enunciated above, to place their individual stamp 
upon policies regarding civilian employment of 
personnel under their command. Local com- 
mands may choose to permit the individual to 
judge for himself, in the first instance, the 
propriety of his outside employment, or they 
may require the individual to seek official per- 
mission prior to engaging in such employment. 
In exercising their responsibility in such mat- 
ters, commanding officers must be alert to the 
effect of proposed civilian employment upon per- 
formance of military duties and upon relations 
between the command and the community. 
Situations which threaten to have broad reper- 
cussions should, of course, be brought to the 
attention of the Secretary of the Navy. Com- 
mands may also seek legal advice from the Judge 
Advocate General in cases where existing legal 
precedent does not furnish clear guidance. 
Despite the foregoing reservations, it is antici- 
pated that a naval career will continue to allow 
an individual considerable latitude with respect 
to his engagement in commercial pursuits dur- 
ing off-duty hours. 


79. JAG itr, JAG:131.6:PG:jb ser 1685 of 19 Mar 1964. 
80. JAG Itr, JAG:II:1:WRM:mac of 4 Dec 1956. 
81. JAG Itr, JAG:131.6:PG:jb ser 1685 of 19 Mar 1964. 
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